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Executive Summary 
 
The Commonwealth Consumer Affairs Advisory Council (CCAAC), assisted by NSW Fair 
Trading, is conducting a review into ticket onselling and its impact on consumers.   
 
eBay understands that the aim of the review is to examine current practices relating to ticket 
onselling in order to: 
 
(1) establish whether ticket onselling practices create significant problems for consumers; 

and, if so, 
(2) identify the best ways to help address those problems. 
 
eBay understands that various options will be considered as part of the review, including 
potential regulation of the secondary tickets market. 
 
eBay is pleased to contribute to this important review.   
 
eBay considers that the focus of the review should be extended to include the overall ticket 
market in Australia.  Focussing the review on the secondary ticket market would overlook the 
fact that there are cost-effective measures that can and ought to be adopted in the primary 
distribution of tickets that can effectively reduce ‘scalping’ to a negligible level.  Furthermore, 
measures undertaken to address professional reselling of tickets are more likely to reduce 
consumer protections and undermine the operation of a legitimate secondary market than they 
are to help reduce scalping.  
 
eBay submits that the underlying objective of any review of ticketing practices in Australia 
should be to: 

 improve consumer access to tickets; 
 enable consumers to purchase tickets on fair and reasonable terms;  
 protect consumers from unfair and exploitative practices; 
 promote competition; and 
 improve the transparency of the market.  

 
This Submission outlines why the resale of tickets through eBay.com.au supports achievement 
of, and is consistent with, these objectives.  This Submission also highlights improvements 
which should be made in the primary ticket market to enable achievement of these objectives, 
and explains why these objectives are highly unlikely to be achieved by targeting the secondary 
market. 
 
In this Submission, eBay offers evidence to demonstrate that regulating ticket onselling - 
whether that be by restricting who may resell tickets; how tickets can be transferred or resold; the 
price at which they can be resold; or by banning the resale of tickets,  would have the undesirable 
consequences of reducing competition, inflating ticket prices and encouraging consumers to 
engage in risky trading in anonymous, unprotected markets.  
 



eBay also provides evidence that the Australian public agrees the problem should be addressed in 
the primary market and that there are greater priorities for taxpayer dollars than the introduction 
and enforcement of additional legislation targeting ‘scalping’. 
 
Driving the resale of tickets off reputable, transparent marketplaces like eBay.com.au will mean 
genuine fans and regulators have no visibility of the extent of ‘scalping’ for major events and 
will thereby reduce the pressure on Promoters to reform their primary distribution methods to 
ensure genuine fans have affordable and priority access to tickets.   
 
In our submission we have used the term Promoter to refer collectively to any of the primary 
market participants such as primary ticket agencies, sporting codes, promoters and event 
organizers.  We also refer to these individually where appropriate. 
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Section 1:  eBay and Consumer Protection 
 
eBay.com.au is an open and transparent marketplace where individuals and businesses can 
legitimately buy or sell practically anything with greater safety than other traditional 
marketplaces. 
 
We say “practically anything”, as eBay‟s policies prohibit sales that are illegal or dangerous (e.g. 
guns or drugs) and/or which are clearly against the public interest (e.g. the sale of offensive 
material, such as items that promote violence or religious intolerance, etc). 
 
Items may be advertised for sale in auction format, at a fixed price (called “Buy It Now”), 
through a combination of auction and Buy It Now formats, or through classified advertisements. 
 
eBay requires its buyers and sellers to act lawfully and has in place various measures to protect 
consumers using eBay.com.au. These include providing education and information about their 
potential legal obligations to buyers and sellers; monitoring and acting upon failures to comply 
with eBay policies and applicable legal requirements; and working with law enforcement and 
regulators to develop methods and diagnostic tools to identify and catch lawbreakers. 
 
Since its formation, eBay has demonstrated its commitment to work with the government, 
regulatory bodies and other relevant parties to produce measures that strengthen consumer 
protection.  Consumer confidence is at the very core of eBay‟s business model and intrinsic to its 
success.  After all, buyers who use eBay.com.au are paying money in advance, to people they 
haven‟t met, for items they haven‟t seen.  eBay therefore has a fundamental interest in protecting 
consumers who trade on eBay.com.au from unscrupulous sellers.  Given that eBay‟s business 
reputation is strongly associated with that of its sellers, poor buyer experiences caused by 
unscrupulous sellers serve to harm the reputation of eBay, as well as its community of members 
in general.  To improve consumer confidence and buyer experiences, and to protect consumers, 
eBay has in place many self-regulatory protection measures which in many instances go far 
beyond those that are mandated or available via other marketplaces, both online and offline.   
 
At eBay, we believe fundamentally that unrestricted, transparent markets are the best way to 
deliver lower prices and better value to consumers.  This includes the ticketing category.  
Whether fans are unable to obtain tickets to an AFL final; whether they‟re looking for a last- 
minute ticket to a show; or whether – because of illness, a change of plans, or financial hardship 
– a fan needs to sell a ticket, consumers depend upon open, transparent marketplaces to buy or 
sell tickets. 
 
For many ticket buyers, eBay.com.au – with its best practice consumer protection mechanisms – 
provides the most safe and transparent means of obtaining a ticket to a sold-out event, at a price 
the purchaser is willing to pay.  For many individuals, eBay is regularly the only means of 
cutting losses on tickets purchased but unable to be used, given that Promoters typically fail to 
provide purchasers with refund rights; a situation that many consumers are unaware of when they 



© eBay 2010     Section 1, Page 2 
 

purchase tickets in the primary market.1  If regulation is implemented, there is a genuine risk that 
consumers‟ ticket purchases will be driven off transparent marketplaces such as eBay.com.au 
and underground to places with little to no consumer protection. Evidence to support argument 
this is provided in Section 4 of our submission.   
 
We discuss below the many practices eBay has in place to create a safe and transparent 
marketplace for consumers.  In many cases, the standards of these practices exceed the level of 
transparency and consumer protection offered by Promoters in the primary ticket market.   
 
1.1 Provision of Information  
 
In respect of ticket sales, eBay has in place clear trading policies, and displays prominent notices 
in the selling and purchasing flows on eBay.com.au, alerting potential sellers and purchasers to 
terms and conditions that might apply to tickets that they propose to sell or purchase.  Examples 
of these are included in Appendix 1 to this document.   
 
eBay has implemented these voluntary disclosures on eBay.com.au regardless of whether or not 
the ticket listing relates to an event that is regulated by existing legislation.  In so doing, eBay 
enables consumers to inquire into the terms and conditions of tickets that they propose to sell or 
purchase prior to their decision to list for sale, or to purchase, a ticket on eBay.com.au.   
 
The prominence of eBay‟s notices to ticket buyers and sellers on eBay.com.au is greater than 
that available in the primary market. In the primary market, ticket conditions are regularly hidden 
in fine print; limited opportunity is provided for review of these as the consumer is forced to race 
to complete an online application for fear of missing out on tickets; conditions need to be 
“found” and pieced together by consumers, by clicking through to multiple sites; or conditions 
may only be disclosed to ticket purchasers upon receipt of tickets at a much later time.  Concerns 
with the lack of transparency and fairness of ticket conditions in the primary market are 
discussed in Section 3.3 of this submission.   
 
eBay has also taken proactive steps to support consumers‟ compliance with legislative 
requirements relating to ticket reselling in Victoria and Queensland. 
 
1.2 Full Pricing Disclosure  

 
1.2.1 Price comparison  
 
Consumers buying tickets on eBay.com.au can make a more informed choice prior to purchase 
than they can in the primary ticket market.  Consumers can take their time to research prices 
offered on and off eBay.com.au, and to view prices that other buyers have agreed to pay for 
comparable ticket listings (both active listings and actual prices paid for completed listings).  
This information allows consumers to compare prices between sellers and to make an educated 
decision about how much they are willing to pay, and from whom they are willing to purchase 

                                                 
1 According independent research conducted by leading research company UMR in July 2010 83% of respondents pay little to no attention to 
ticket sale terms and conditions when purchasing tickets. 
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tickets.  By contrast, in the primary ticket market, tickets can sell out within minutes of going on 
sale, so buyers are compelled to complete transactions for popular events very quickly.  Timers 
also operate on the major online ticket seller sites creating added pressure on buyers to transact 
quickly.  Furthermore, as noted earlier, consumers may not learn about various add-on costs or 
other terms and conditions until after they have completed the transaction.  Concerns with these 
practices are discussed in Sections 3.2 and 3.3 of this submission.   

 
1.2.2 The buyer determines the price that he or she is willing to pay 

 
In the past year, 40% of ticket sales on eBay.com.au were listed in the fixed price format known 
as “Buy It Now”, and 60% were listed in auction format.  The availability of tickets through 
auctions continues to allow consumers to determine how much they are willing to pay for a 
ticket.  The increasing popularity of Buy It Now listings offers consumers price certainty and the 
ability to buy at short notice, if required, rather than waiting until the end of an auction. In 
addition, since consumers are presented with a choice of sellers and ticket prices on 
eBay.com.au, they can easily conduct price comparisons and make a more fully informed 
purchasing decision as to the amount they are willing to pay to secure tickets.    

 
1.2.3 No surcharges  

 
eBay does not permit sellers to impose a surcharge on any payment method that buyers may use 
to pay for items bought on eBay.com.au.  This reduces confusion among buyers as to the total 
price payable for their item; reduces potentially misleading or deceptive practices on the part of 
sellers about the full cost of an item; and helps to prevent unscrupulous or unprofessional sellers 
from using surcharges to steer buyers towards less safe payment mechanisms.  As a result, 
consumers who trade on eBay.com.au have certainty about the final price they will be charged, 
and do not have to pay more in order to pay with a secure payment method and benefit from the 
attendant protections.   
 
eBay‟s policy is in stark contrast to many ticketing agencies.  For example, with respect to 
tickets for the upcoming Eagles concert in Sydney on 2nd December 2010 – for which Bronze 
Reserve Seating could be purchased for $102.50 – Ticketmaster is charging an additional $24.26 
in add-on fees, which, its website says, are to cover “handling fees … costs and charges 
associated with the use of credit cards and other expenses involved in the sale of tickets”2.  This 
additional fee amounts to almost 25% of the face value of the ticket, when a normal credit card 
surcharge would be in the order of 2-3%.  This fee also does not include postage costs.  
Customers can purchase tickets without the handling fee using cash at an outlet, though this is 
clearly not a practical option for many ticket buyers, particularly those located in rural and 
regional areas. When asked to explain this booking fee, no explanation was forthcoming from 
Ticketmaster. 3  A spokesman for consumer advocacy group CHOICE said: 

“… consumers are being punished for the convenience of an online purchase.  The fees 
are exorbitant and there’s no mention of whether the $24.26 is applied per transaction or 

                                                 
2 Ticketmaster website, Eagles tickets, Sydney Entertainment Centre 
<http://www.ticketmaster.com.au/event/130044D1DD596CEF?artistid=734977&majorcatid=10001&minorcatid=1> at 15 July 2010 
3  John Rolfe, Public Defender, “Ticketmaster slugs The Eagles fans $25 booking fee” , The Daily Telegraph, July 15, 2010  
http://www.dailytelegraph.com.au/entertainment/music/ticketmaster-slugs-the-eagles-fans-25-booking-fee/story-e6frexl9-1225892230991 at July 
15 2010. 

http://www.ticketmaster.com.au/event/130044D1DD596CEF?artistid=734977&majorcatid=10001&minorcatid=1
http://www.dailytelegraph.com.au/
http://www.dailytelegraph.com.au/entertainment/music/ticketmaster-slugs-the-eagles-fans-25-booking-fee/story-e6frexl9-1225892230991
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per ticket. When Eric Clapton performed at the same venue (Sydney Entertainment 
Centre) run by Ticketmaster last year, a handling charge of $8.80 was applied per 
transaction. There were no credit charges.  Neither the promoter or Ticketmaster (sic) 
has qualified what the other expenses involved are ... CHOICE believes the fee is 
unjustified ... Unfortunately in Australia there is no regulatory body overseeing the 
setting of ticket prices or the pricing structure of tickets."4 

 
1.2.4 Reasonable postage and handling costs 
 
eBay doesn't permit sellers to list items with excessive postage and handling charges. Buyers can 
report sellers who they consider are charging excessive postage and handling charges, and eBay 
will review the listing and take appropriate action.  Postage and handling costs charged by eBay 
sellers are generally far more reasonable than those charged by Promoters in the primary ticket 
market, and more accurately reflect the actual cost of postage; in fact, many listings offer free 
postage.  Promoters in the primary market typically charge booking and handling fees together 
with postage and shipping costs.  In some cases, consumers are, curiously, required to pay the 
same ”delivery” fee to pick up their own tickets in person from the venue or ticket agency as 
they would have to pay in order to receive their tickets by mail.  For example, with respect to 
tickets to the Sydney concert for Blondie and The Pretenders on 9 December 2010, Ticketek is 
charging its customers a “delivery fee” of $7.15 to pick up their tickets in person at the venue or 
at Ticketek‟s city box office – which is the same fee that Ticketek is charging to send those 
tickets by regular mail.    Concerns with these additional, often hidden, charges are discussed 
further in CHOICE‟s paper “Ticketing – exposing hidden costs”5 and are discussed in Section 
3.1.2 of this submission .   
 
1.3 Registration Details 

 
All users of eBay.com.au, both buyers and sellers, are required to register with eBay and provide 
accurate contact details as a condition of membership. Therefore, in the very unlikely event of 
fraud or dispute, there is not only transparency but also an audit trail.   
 
eBay‟s Privacy Policy6 also enables eBay to provide member contact information to government 
bodies and regulators in relation to lawful investigations. 
 
1.4 eBay Feedback 
 
On completion of a transaction, buyers and sellers rate each other with feedback - this constitutes 
their online reputation. For example, the buyer would provide feedback about the seller, whether 
the goods sold were as advertised and whether they were delivered within the promised time, etc.  
As a result, an eBay username develops a “reputation” within the eBay environment.  The 
positive, neutral and negative comments provided by other members of the eBay community 

                                                 
4 Ibid at July 15 2010. 
5 Choice Consumer Group website “Ticketing – exposing hidden costs” dated March 2009 http://www.choice.com.au/Reviews-and-
Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-costs/Page/Introduction.aspx, at 5July  2010. 
6 eBay.com.au Privacy Policy http://help.ebay.com.au/Help/Policies/Rules_for_everyone/Privacy_policy  at 5 July 2010. 

http://www.choice.com.au/Reviews-and-Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-costs/Page/Introduction.aspx
http://www.choice.com.au/Reviews-and-Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-costs/Page/Introduction.aspx
http://help.ebay.com.au/Help/Policies/Rules_for_everyone/Privacy_policy
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provide a public evaluation of a seller‟s previous trading history and help to build an accurate 
profile and reputation of that seller.  
 
The quantity and the quality of accumulated feedback that attaches to an eBay username is 
vitally important when buyers are considering transacting on eBay.com.au.  A buyer who does 
not receive the tickets that he or she has paid for can leave adverse feedback against the seller‟s 
profile, thereby warning other buyers of the risks of transacting with that seller.  If a seller 
receives multiple or continued neutral or negative feedback ratings, eBay will take appropriate 
action against that seller.  Such mechanisms generally do not exist in other marketplaces, and 
certainly do not exist in offline secondary ticket market channels.   
 
1.5 Education  
 
eBay is committed to raising consumer awareness about trust and safety issues in transacting 
online.  eBay has a long and consistent record of educating consumers about how to avoid 
problematic and fraudulent online transactions, and has invested millions of dollars in so doing. 
For example, eBay provides extensive onsite education, including: 
 providing onsite information via the eBay.com.au Security Centre7 and other „help‟ pages, 

as well as links to third party resources, such as the ACCC website; 
 serving interstitial (interim/pop-up) pages during the bidding/ buying and selling 

transactional flows on eBay.com.au, to educate members about safe trading, items that 
might be prohibited, transaction risks, etc; 

 providing trust and safety education messaging to its members upon their signing-in to 
eBay.com.au, such as reminding members to update their password; 

 serving trust and safety related messaging through onsite banners and onsite advertising 
placements; and 

 educating consumers about the shortcomings of, and prohibiting the use of, certain payment 
methods such as wire transfer services (e.g. Western Union), where consumers may risk the 
transfer of money without traceability or recourse in the event that something goes wrong. 

Over the years, eBay has also actively participated in a number of government and private sector 
partnerships and initiatives, including: 
 a unique partnership with the Queensland Police to establish a process to complement eBay‟s 

dispute resolution process, to help manage and streamline the reporting of online fraud, 
allowing members of the public to prepare their own statements, and refer incidents directly 
to the police in the jurisdiction where the offender lives. This has reduced the need for police 
intervention in problematic transactions8 and saved police thousands of hours in investigating 
fraud cases; and 

 participation in numerous government consumer awareness programs, conducting regular 
outreach programs with law enforcement and government agencies (such as the state Offices 
of Fair Trading) and hosting numerous conferences and education workshops each year. 

                                                 
7 eBay.com.au Help Centre http://pages.ebay.com.au/securitycentre/index.html  at 5 July 2010. 
8 Queensland Police 2006 -2007 Annual Report  page 32 “Crime Management”  
http://www.police.qld.gov.au/services/reportsPublications/annualReport/0607.htm  at 23 July 2010. 

http://pages.ebay.com.au/securitycentre/index.html
http://www.police.qld.gov.au/services/reportsPublications/annualReport/0607.htm
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1.6 Buyer Protection 
 
eBay makes available various buyer protection programs to assist members in the event that they 
do not receive an item that they have paid for, or in the event that they receive an item that is 
substantially different to what was described by the seller in the listing.  This includes situations 
such as, for example, a buyer purchasing a ticket to a grand final sporting event that does not 
deliver access to the event. These programs include: 
 
1.6.1 PayPal buyer protection program 
 
PayPal keeps financial information between trading partners hidden from each other (e.g. credit 
card or bank account details), thereby reducing the risk of fraud or interception.   Should a 
consumer use PayPal to pay for a qualified listing on eBay.com.au – including to purchase 
tickets – and either not receive the item or receive an item which is significantly different to that 
described by the seller, the buyer will be eligible to receive buyer protection of up to AU$20,000 
per transaction.   
 
1.6.2 eBay dispute resolution process 
 
If a buyer doesn‟t receive tickets they have paid for and they can‟t resolve the matter directly 
with the seller, the buyer can report the seller to eBay – regardless of how they have chosen to 
pay for the tickets.  eBay will investigate and, if warranted, the seller‟s account may be restricted 
or suspended.  eBay will also fully co-operate with any police or regulatory investigation if the 
buyer wishes to report the matter to the police or to a regulatory authority.   
 
1.6.3 Safer payment methods 
 
In the interests of consumer protection, in order to reduce the potential for unscrupulous sellers 
to defraud buyers, eBay requires that all sellers offer at least one of three approved safer payment 
methods – PayPal, Paymate or Merchant Credit Card– among their accepted payment methods.  
Transacting through one of these safer payment methods provides buyers with increased 
confidence and reduces the risk of fraud and/or of theft of cash.  They also provide greater 
traceability compared to offline payment methods.  In addition, buyers may be protected through 
chargeback and other services offered by their credit card provider or through programs offered 
by the payment provider. 

 



Section 2:  Ticket Sales on eBay 
 
 
2.1 Why are tickets different from other goods? 
 
eBay‟s policies and practices support widespread access to lawful goods and services, balanced 
against the need to protect consumers from dangerous or illegal items, and the need to ensure 
continued consumer confidence in the platform. However, eBay does not consider that ticket 
sales for sporting events, concerts or similar, whilst popular and sought after, should be 
regulated, restricted or prohibited. 
 
eBay, and the vast majority of the public, consider that tickets should be treated like any other 
consumer good which can be transferred or on-sold at a price determined by what a buyer is 
willing to pay.  Appendix 2 contains user comments from eBay.com.au‟s discussion boards 
which support this view.  In independent research conducted nationally by leading research 
company UMR in July 2010, 89% of respondents agreed with the following statement:  
 

“If I had a ticket to a sporting event or concert that I could not use I should be allowed to 
sell it”. 

 
72% of respondents also agreed that: 
 

”Once I’ve bought a ticket it is my property and I should be able to sell it just as I can 
any other private property.” 

 
Unlike certain goods and services, such as water or electricity, tickets cannot be considered to be 
essential items for consumers.  Yet, even for essential items like milk, water and electricity, the 
trend over recent years in Australia has been to deregulate pricing, to allow the market to 
determine the price and, for example in respect of energy and utility supplies, to allow resellers 
to enter the market.   
 
As one columnist for the Boston Globe points out, it makes no sense for Governments and 
Promoters to intervene to regulate resale and resale prices for tickets and not other items 
 

“… Why is someone who sells tickets to a Red Sox fan outside Fenway Park for a heavily 
inflated price called a "scalper," while someone who charges the same fan $4 for a bottle 
of water inside the stadium is called a "concessionaire"?”1 

He goes on to say: 

“But what I really don't understand about the scalping brouhaha is why anyone thinks 
the government should be involved in deciding how much a willing buyer can pay a 
willing seller for tickets to a lawful entertainment event. We all take it for granted that if 

                                                 
1 Scrap scalping laws, By Jeff Jacoby, Globe Columnist  |  August 8, 2007, 
http://www.boston.com/news/globe/editorial_opinion/oped/articles/2007/08/08/scrap_scalping_laws/ 



you're willing to pay for the privilege, you can stay at the best hotel, live in the best 
neighborhood, eat at the best restaurant, or hire the best lawyer. So what accounts for 
the heavy breathing when some fans pay a premium in order to see Daisuke Matsuzaka 
take the mound or watch David Beckham bend it with the L.A. Galaxy? Or -- this isn't 
only about sports -- to hear Beyoncé sing "Irreplaceable" or catch a sold-out "Wicked" 
on Broadway? 

Actually, around the country much of the heavy breathing has been subsiding.”2 

As one eBay user rightly says:  
 

“A concert ticket is no different to an item of clothing. Nobody has to have it, it is not a 
matter of life or death if you don't get it and if someone else is prepared to pay more than 
you then you won't get it.”3 

 
eBay therefore questions why tickets should be treated any differently to any other non-essential 
goods or services for the purposes of resale or transfer . eBay is unable to find examples of other 
optional consumer items which cannot be transferred or resold in the free market, or can only be 
resold at a pre-determined price, or which require resale through the primary sales channel or 
some other exclusive resale/distribution arrangement.   
 
Imagine if a consumer bought a Ford Focus from his or her local Ford dealership, and was 
presented at the time of purchase with a contract that attempted to force the consumer to resell 
that car through the same dealership at a price pre-determined by the dealership.  As will be 
discussed in Section 3.1.5 of this submission, restrictions on resale and restricted paperless ticket 
exchange services being offered by primary market Promoters are seeking to do exactly this.  No 
substantive evidence has been provided to demonstrate that these practices are in the interests of 
consumers.  eBay contends that they are in fact not in the interests of consumers, but rather serve 
the private interests of the Promoters themselves, some of whom seek to lock up primary and 
secondary ticket markets for their own private profiteering.   
 
One argument raised by Promoters in an attempt to differentiate an event ticket from any other 
consumer good is that a ticket is a non-transferable contract between the Promoter and the 
original ticket purchaser.  However, the enforceability of any such terms prohibiting transfer will 
inevitably depend upon various factors, including the terms of the particular contract, the 
circumstances in which the ticket purchaser entered the purported contract, whether  the terms 
and conditions of the ticket comply with consumer protection laws, and the manner in which 
they are disclosed to consumers.   
 
For example, in the Federal Court case between eBay and the organisers of the Big Day Out 
concert4, hardly any of the tickets sold on the primary market were considered to contain 
                                                 
2 ibid 

3 eBay.com.au Community Discussion Boards “why does ebay allow ticket scalpers to sell”  Post by phorum_junkie* (106 ) at 25/05/2009 
17:42 http://forums.ebay.com.au/topic/Ask-A-Member/Why-Does-Ebay/600117981&#msg604016485  at 23 July 2010 (Also included in 
Appendix 2). 
4 eBay International AG v Creative Festival Entertainment Pty Limited (ACN 098 183 281) [2006] FCA 1768 (18 December 2006) 

http://forums.ebay.com.au/contactUser.jspa?requested=phorum_junkie*
http://forums.ebay.com.au/viewFeedback.jspa?userid=phorum_junkie*
http://forums.ebay.com.au/topic/Ask-A-Member/Why-Does-Ebay/600117981&#msg604016485
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCA/2006/1768.html?query=eBay%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20


enforceable contract terms,  due to the lack of transparency and ineffective incorporation of 
restrictive terms, the existence of inconsistent terms, and due to the insufficient notice provided 
to consumers of those terms, as well as issues relating to contractual privity.  In Section 3.3.1 of 
this submission, eBay highlights continuing concerns relating to unfair contract terms contained 
in ticket sale terms and conditions, their degree of enforceability, and the potentially misleading 
conduct of Promoters. 
 
 
2.2 Data relating to ticket sales on eBay.com.au 
 
Promoters like to quote instances where a ticket to a popular event is advertised for sale at a 
significant premium on eBay.com.au, and then characterize such advertisements as actual sales, 
even if the tickets do not ultimately sell.  They further misrepresent such instances to make wide-
sweeping and inaccurate generalizations about all ticket sales on eBay.com.au.  It is important to 
identify the distinction between actual ticket prices achieved by sellers, as compared with the 
advertised ticket prices, and then consider the overall picture rather than focusing on one-off 
sales taking place through eBay.com.au. It is also misleading to simply compare the resale cost 
to the original „face value‟ of the ticket, without considering the (typically) considerable 
surcharges and other additional costs like postage/packaging costs that the Promoters have added 
to the primary market ticket sale, above and beyond the face value of the ticket.   
 
During 2009, approximately one in four ticket listings on eBay.com.au resulted in no sale at all.  
This means that, although the seller may have advertised the tickets for a price above face value, 
they may not have actually attained such prices from buyers, or in fact any sale at all. Those 
sellers who could not sell their unwanted tickets, or return them to the original ticketing agency 
for a refund, were actually out of pocket.  eBay contends that this issue impacts far more 
consumers than the instances where tickets are resold at a price above face value.     
 
Who sells tickets on eBay.com.au? 
 
The vast majority of sellers on eBay.com.au cannot be properly described as „ticket scalpers‟, as 
that term is generally understood.  In fact, the majority of ticket sales on eBay.com.au are 
consumer-to-consumer sales, with 78% of all ticket sales involving individuals selling only 1-2 
tickets per year.  In addition, it is not uncommon for the sale price achieved on eBay.com.au to 
be lower than the true cost of the original purchase, being both the face value and the add-on 
costs such as booking and delivery fees.   
 
Examples of recent events where the average sale price on eBay.com.au for equivalent ticket 
categories was below the actual price charged to the original ticket purchaser in the primary 
market for the same category of ticket include: 

 the Britney Spears Sydney Concert in November 2009; 
 the Rolling Stones concert held at Telstra Stadium, Sydney in April 2006; and  
 the third State of Origin Game  held in Sydney on  July 2, 2010. 



 
For all these events consumers suffered loss as a result of being unable to return their tickets for 
refund to the ticketing agent.  Had they been unable to resell them they would have suffered 
more loss.  In relation to State of Origin game 3, 94% of Sellers sold only 1-2 tickets each5, 
indicating that these sellers were again not “scalpers” with large volumes of tickets purchased for 
profiteering purposes, but rather ordinary consumers who no longer required their tickets and 
were merely seeking to cut their losses.   
 
eBay offers ticket sellers and buyers alike certain services that are in consumers‟ interests and 
that are not offered by Promoters in the primary market.  The ability to resell a ticket, and the 
ability to procure a ticket at short notice to a sold out event, without queuing and without needing 
to plan ahead, are desired and valued by some consumers as recognised in the Issues Paper (p15).  
Some consumers are clearly willing to pay a premium for this convenience.   
 
Ticketing agencies typically release tickets during standard business hours when most people are 
at work.  Many consumers will not be able to take several hours out from their work day or 
queue overnight to attend a ticketing office, or sit on the phone or the Internet for several hours 
during their work day trying to buy tickets, or find a friend willing to do this for them. These 
consumers value their time (and their jobs) and are often willing to pay an increased cost in 
return for the convenience of someone else taking the risk of buying the ticket in advance and 
doing the legwork to obtain the ticket for them.  
 
Buyers on eBay.com.au have access to and can purchase items from the comfort and safety of 
their homes.  This is of benefit to many groups, in particular people with disabilities, the elderly 
and those in regional and rural areas who are unable to physically attend a ticketing agency 
office or sit on the phone for hours when tickets are released.   
 
Consumers who are not in the Eastern Standard Time zone can also be disadvantaged when 
tickets are released by ticket agencies typically at 9am AEST.  Those in regional and rural areas 
are also disadvantaged as they may not have sufficiently fast Internet connections to enable them 
to procure tickets during the peak periods. All of these groups may benefit from purchasing 
tickets on eBay.com.au, given that they are uniquely disadvantaged in accessing tickets in the 
primary market.    
 
Also, if you suddenly find yourself with a spare evening or with a visitor from out of town, 
securing theatre or concert tickets through eBay.com.au offers an alternative to the uncertainty 
and potential disappointment of attending the theatre and queuing in the hope that tickets are still 
available for sale.  Evidence supports that buyers of tickets on Internet auctions will find prices 
lowest closest to the time of the event.6 eBay offers these “last minute” buyers a chance to take 
advantage of this and to procure tickets at a discount. 
 
 

                                                 
5 Based on data gathered from ebay.com.au listings during the 2 week period immediately prior to 7 July 2010.  
6 James J Atkinson, The Economics of Ticket Scalping, University of Notre Dame, 3 May 2004, at page 5 
http://www.jimmyatkinson.com/papers/ticketscalping.html  at 23 July 2010. 

http://www.jimmyatkinson.com/papers/ticketscalping.html


2.3 Misconceptions regarding counterfeit and worthless tickets 
 
One of the key concerns raised in the Issues Paper is that sales in the secondary market may 
result in a consumer acquiring a ticket which is counterfeit and worthless.  However, the actual 
incidence of counterfeit ticket being listed for sale on eBay.com.au is practically non-existent, 
and is certainly insufficiently high to warrant regulatory intervention.  In the eBay.com.au 
Tickets category, the total rate of reported cases where the item received is significantly different 
from the item promised is 0.21%.  This percentage would include cases where valid tickets are 
sent and received but where the tickets may be different to what the buyer expected based on the 
listing information.  For example, the listing may have said that the tickets were gold class when 
in fact the seats were in another class. This percentage would also include situations where the 
buyer is provided with tickets which are not valid.  The tickets may not be valid because they 
may have been cancelled by a Promoter (discussed below).  In light of the various types of cases 
which are included within this percentage, the incidence of sales of invalid or fraudulent tickets 
would be even lower than 0.21%.    
 
The buyer protection programs that are available to those who purchase on eBay.com.au mean 
that consumers are highly likely to be protected in the event that they receive a counterfeit ticket, 
a ticket which is otherwise significantly different from how it was described, or if they fail to 
receive a ticket.  The extent of eBay‟s consumer protection practices effectively negates the risk 
of a consumer acquiring a ticket which is counterfeit without recourse to compensation. 
 
If the government regulates to prohibit ticket resale or to make the resale of tickets illegal above 
a certain price, eBay will of course co-operate and promote compliance by its members.  
However, consumers wishing to purchase tickets in the secondary market will then be much 
more likely to have no choice but to acquire a ticket from another forum and risk the acquisition 
of a counterfeit ticket without any legal recourse, consumer protection or possibility of a refund.  
 
2.3.1 Cancellation of Tickets by Promoters 
 
As highlighted by the CCAAC in its Issues Paper, there are risks that a consumer may acquire a 
ticket which is worthless, as Promoters may cancel legitimate tickets which have been sold in 
alleged breach of their terms and conditions. While Promoters may argue that this is permitted 
under their terms and conditions of purchase, eBay discusses its concerns relating to these 
practices; questions the fairness, lawfulness and enforceability of such terms and conditions; and 
discusses the adverse impact these have on consumers, in Section 3.3.2 of this submission.  In 
particular, such practices give rise to serious concerns with respect to:  

 sections 51A(1) and 52 of the Trade Practices Act 1974 (Cth) , since representations 
that tickets can or will be cancelled can actually be misleading (as the Federal Court 
held in the Big Day Out case)7; 

 the unfair contract provisions of the Trade Practices Act, for the reasons discussed in 
Section 3.3.3; and 

 ordinary principles of contract law; as there is often inadequate disclosure and 
incorporation of these alleged contractual obligations at the time the purported 

                                                 
7 Ibid  



“contract” for purchase of tickets is made, meaning such terms can be unenforceable 
at law.   

 
eBay considers the risk of ticket cancellation by Promoters to be a far greater risk to consumers 
than the very low to non-existent incidence of and risk associated with fraudulent or counterfeit 
sales of tickets through eBay.com.au.  The deliberate cancellation of tickets by the Promoter can 
punish fans who may not be involved in the resale at all (such as the ticket holder whose seat or 
bay number was incorrectly or inappropriately used by another in an advertisement and 
subsequently cancelled by the event organiser).  It also impacts fans who have paid to go to an 
event and are unable to attend, yet are unable to obtain a refund due to the Promoter‟s own harsh 
terms and conditions.  It also punishes those buyers who, through no fault of their own, may not 
have been able to procure tickets on the primary market.  Indeed, their inability to procure a 
ticket is much more likely to have been due to the many inadequacies arising in the primary 
ticket distribution market, as will be discussed in Section 3.2 of this submission.   
 
The interest of fans is best served by the Promoters allowing all holders of tickets access to 
major events, irrespective of where they acquired their ticket and whether or not they may have 
chosen to pay over face value in order to secure a ticket in the first place. 
 
The NRL has, in the past, lobbied the NSW Government to push for regulation requiring the 
reseller of a ticket to state the seat and bay number of the ticket(s) being offered for sale.  eBay is 
unable to determine what consumer benefit a regulatory requirement to this effect would bring.  
Instead, it appears to enable the Promoter to cancel tickets to consumers‟ detriment.  A number 
of Promoters have threatened that they will cancel tickets advertised for resale on the basis that 
such sales are in alleged breach of their ticket sale terms and conditions.  Even more concerning 
are reports that some of these Promoters have then offered to sell a new ticket to the individual 
presenting a cancelled ticket at the event; thus allowing the Promoter to effectively double-
charge for one individual‟s attendance at an event.   
 
Cancellation of tickets, based on the seating claimed in an advertisement or listing, raises 
additional concerns, as it could result in incorrect seat numbers being stated in advertisements to 
deliberately avoid detection and the wrong ticket being cancelled by the Promoter.  This can 
result in another fan holding the ticket advertised having his or her ticket cancelled without his or 
her knowledge and being barred from entry, even though they purchased a valid ticket at face 
value from an official outlet.  It would also be extremely difficult, if not impossible, for the 
government to police and enforce this type of requirement in the offline context. 
 
If the purpose of such disclosure is to provide buyers with better information about the quality of 
the ticket seating, this can be achieved through alternative means.  Most ticket sellers on 
eBay.com.au, for example, provide information as to the general location/vicinity of the ticket, 
thus indicating its overall quality.  In addition, eBay buyers can access publicly available venue 
seating plans to determine the location of their seats.  By comparison, when purchasing tickets 
from Promoters in the primary market, limited information is available relating to the remaining 
available seats for the venue.  This is another area where the primary market could improve its 
transparency.   
 



CHOICE recently criticised the lack of transparency relating to seating quality and location in its 
inquiry into the primary ticket market.8  A consumer can select „best available seating‟ and will 
be allocated a seat through an automated system, but is not always provided with access to a 
seating plan.  The seating allocation may also be poor, and better seats may be available, but may 
be held back for insiders or allocated to partners, sponsors and so-called “authorised” onsellers.  
In addition, the consumer may not be provided with sufficient time to access publicly available 
venue seating plans; for example, when they are buying online and are given a limited number of 
minutes during which to complete their transaction before they lose their place in the queue and 
their tickets are returned to the available pool and may be reallocated to others.   
 
 
 
 

                                                 
8 Choice Consumer Group website “Ticketing – exposing hidden costs” dated March 2009 http://www.choice.com.au/Reviews-and-
Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-costs/Page/Introduction.aspx, at 5 July 2010.  

http://www.choice.com.au/Reviews-and-Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-costs/Page/Introduction.aspx
http://www.choice.com.au/Reviews-and-Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-costs/Page/Introduction.aspx
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Section 3:  The Primary Market 
 
The parties with the most to gain from regulation of the secondary ticket market are the 
Promoters.  These Promoters want to control tickets, prices and supply.  Any regulation 
of resales will assist them to do this but will not be in consumers‘ interests.  Promoters in 
the music and sports industries operate in markets where there is already very little 
competition yet still complain about reselling particularly on eBay (primarily, eBay 
believes, because it creates competition and throws an unwelcome light on the 
deficiencies in the primary ticketing market). 
 
Primary market ticket distribution practices are rarely directed at maximising a genuine 
fan‘s chances of buying a ticket; but, rather, at minimising the Promoter‘s risk and 
maximising the chances of securing profits for the Promoter well in advance of the event.  
Taxpayer funds should not be spent by the Government to underpin and benefit these 
private interests or perpetuate poor ticketing distribution systems that do nothing to 
advance the interests of genuine fans. 
 
Ticket scalping arises as a result of the practices employed by Promoters in the primary 
market.  Promoters fail to distribute tickets in a manner consistent with consumer 
interests in the first instance.  They then impose restrictive and unfair policies on refunds 
and transfers which are inherently unfair to consumers and may be, in any event, 
unenforceable.  When fans realise that few tickets have reached them, the Promoter seeks 
to divert their anger and blame, claiming that ―scalpers‖ are the cause of the problem. 
 
The existence of a secondary ticket market helps to create competitive pressure on the 
primary ticket market.  The competition and transparency posed by new market entrants, 
such as eBay, actually prompt Promoters to design new and more efficient means of 
ensuring fans can get hold of tickets in the first place.  If such competitive pressures were 
removed or reduced through regulation, the already-limited options available to 
consumers would be further reduced, and the incentive to innovate and improve services 
in the primary market would greatly diminish.  This is particularly true given that just two 
ticketing agencies effectively control the primary tickets market in Australia, as outlined 
in Section 3.1.1 of this submission.   
 
This concern is amplified by recent moves by the primary market ticket agencies into the 
secondary tickets market, as outlined in Sections 3.1.3 and 3.1.5 of this Submission.  
Once a Promoter has the primary and secondary ticket market locked up, the incentive to 
offer improved services to consumers, allocate tickets fairly and to price tickets 
reasonably and competitively, is reduced.  Any proposed regulatory change which allows 
paperless ticketing, restricted ticketing exchange and existing primary ticket distribution 
practices to continue, needs to be considered carefully, having regard to its possible anti-
competitive and inflationary impacts and their ultimately adverse impact on consumer 
interests.    
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In short – the only stakeholders who will truly benefit from regulation will be the 
Promoters. 
 
In this section, eBay discusses: 
 

 the lack of competition and, arguably, anti-competitive practices, in the primary 
ticket market, with resulting detrimental impact on consumers; 

 problems with ticket distribution practices utilised in the primary ticket market, 
and how these adversely impact consumers and unnecessarily exacerbate 
scalping; and 

 the terms and conditions under which tickets are sold in the primary market and 
how these can be misleading, deceptive and unfair to consumers.  

 
3.1 Competition concerns: who would benefit from any restrictions 
imposed on the secondary ticket market? 
 
In Australia, the ticket market is dominated by two agencies – Ticketek and Ticketmaster.  
The lack of competition in the primary ticket market has an impact on the level of choice 
offered to consumers, service quality, and pricing (in particular, pricing of compulsory 
―add-on‖ charges such as booking fees and ―delivery‖ fees that apply even if consumers 
print their own tickets).  
 
3.1.1 The Ticketmaster/Ticketek stranglehold on the primary tickets market 
 
As the Issues Paper recognises, tickets in the primary market can be sold in a number of 
ways, including directly by the performer or event promoter, or through an authorised 
ticket agent.  However, the reality in Australia is that tickets to major events are typically 
made available on the primary market through only two agencies: Ticketek or 
Ticketmaster. 
 
According to sales data collated by Quantium Market Blueprint1, Ticketek controls an 
estimated 53.2% of primary ticket sales in Australia; with Ticketmaster, the second 
largest player, controlling an estimated 19.8%.  The next largest player, Showbiz, comes 
in a distant third, sharing approximately only 3.9% of the market.  Therefore, the 
Ticketek/Ticketmaster duopoly controls roughly 73% of all ticket sales in Australia and 
an even higher proportion of ticket sales for major events.   

                                                 
1 Market Blueprint® is a competitive intelligence and customer information source based on the de-personalised purchasing behaviour 
of over 2 million Australian consumers. Developed by Quantium, the aggregated data contains over 1.4 million transactions per day 
across credit cards, BPAY and direct debit (making almost half a billion transactions a year). It includes purchases across the widest 
range of categories, incorporating customer spend across all types of retail, service and lifestyle transactions. Quantium makes its best 
effort to match transactions to all individual brands within a category and to weight transactions to be nationally representative but 
accepts no liability for any errors, omissions or misrepresentations in any information provided. 
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There are a number of reasons why Ticketek and Ticketmaster have effective control 
over ticketing for major events in Australia.  Exclusive dealing arrangements with major 
sporting and entertainment venues, promoters, sporting codes and performers are one key 
contributor and raise serious competition law concerns, as discussed in Section 3.1.2 of 
this submission.   
 
As a result of these exclusive dealing arrangements, tickets to the most popular events 
which drive sufficient demand to generate a secondary ticket market, are almost always 
only available in the primary market through either Ticketek or Ticketmaster.  As these 
ticketing agents receive exclusive ticketing rights for any one event, consumers are left 
with no real choice as to where to buy a ticket or what to pay in the primary market, 
being able to purchase from one agency only and on dictated terms.  
 
For events where ticket resales are not prohibited by law, fans may have a third 
alternative: to purchase a ticket through a ticket reseller.   
The duopoly is entrenched because both Ticketek and Ticketmaster and are members of 
highly profitable corporate groups.   
 
Ticketek describes itself as the leading ticketing partner to the sports and live 
entertainment industry in Australia and New Zealand, processing over 18 million tickets 
to over 13,000 events per year.  Ticketek.com.au attracts over 1.2 million unique 
browsers every month – almost double that of Ticketmaster, its nearest competitor.  
Ticketek generates over $100 million in revenue each year and is part of a large corporate 
group owned by PBL Media and managed by PBL Media Holdings Pty Limited, 
Australia's leading diversified media and entertainment group. 2 
 
Ticketmaster (following a merger completed in January 2010) is now a member of the 
Live Nation group, the largest live entertainment company in the world.  In 2009, Live 
Nation sold 140 million tickets, promoted 21,000 concerts, partnered with 850 sponsors 
and averaged 25 million unique monthly users of its e-commerce sites.  Live Nation‘s 
Adjusted Operating Income (―AOI‖) in 2009 is reported to have exceeded $476 million.  
Ticketmaster.com is the number one ticketing site and the third largest e-commerce site 
in North America.3   
  

                                                 
2Ticketek website, About Ticketek  http://premier.ticketek.com.au/Content/aboutus/aboutus.aspx  at 5 July 2010. 
3Ticketmaster, About Ticketmaster Australia http://www.ticketmaster.com.au/h/about_us.html?tm_link=tm_homeA_i_abouttm at 22 
July 2010. 

http://premier.ticketek.com.au/Content/aboutus/aboutus.aspx
http://www.ticketmaster.com.au/h/about_us.html?tm_link=tm_homeA_i_abouttm
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Recommendation: 
 
Prior to enacting any regulation in the secondary tickets market, the Government should 
conduct a review of the level of competition in, and control of, the primary tickets 
market, to determine whether regulation which will further protect the interests of the 
primary market participants is warranted and in the public interest.  The Government 
should also consider the steps that primary market participants could readily implement 
in order to create greater access to tickets for consumers  
 
By reducing much needed competition, regulation of the secondary ticket market in 
Australia will bring significant benefits to primary ticket selling agents like Ticketmaster 
and Ticketek.  It is hard to envisage how it can be in the public interest to devote public 
funds to creating and enforcing a regulatory regime that will reduce competition and only 
benefit already highly profitable businesses to the detriment of consumers.   
 
3.1.2 Exclusive Dealing Arrangements with Venues and Performers 
 
As stated above, Ticketek and Ticketmaster are able to collectively dominate almost the 
entire ticket market for major events as a result of exclusive and entrenched arrangements 
with venues, Promoters, and performers. 
 
Ticketmaster, for example, has secured exclusive rights to distribute tickets for many of 
Australia‘s premier sporting and entertainment venues and promoters.4 Ticketek also 
services more than 225 venues and large scale events.5    
 
As reported by CHOICE: 
 

―In 2007, Australians spent $1.23 billion on close to 19 million tickets for live 
performances (excluding sporting events). This huge industry is dominated by 
Ticketek and Ticketmaster, the two major ticketing agencies operating in most 
states. Despite the existence of regional agencies, Ticketek and Ticketmaster have 
carved up major portions of the ticketing market in exclusive contracts with major 
venues. 
 

―Ticketek is the exclusive ticketing agent for: 

                                                 
4 These include including Etihad Stadium, the Arts Centre, Melbourne International Comedy Festival, Big Day Out, Star City, Capital 
Theatre, Sydney Entertainment Centre, AAMI Stadium, Manuka Oval, Queensland Cricket, Derwent Entertainment Centre, Bellerive 
Oval, Subiaco Oval, Challenge Stadium and the WACA.  Source: Ticketmaster.com.au website, Corporate Information  
http://www.ticketmaster.com.au/h/corporate.html  at 5 July 2010. 
5 These include ANZ Stadium Sydney, Sydney Cricket Ground and Football Stadium, Acer Arena, Sydney, Princess Theatre, 
Melbourne, Her Majesty's Theatre, Melbourne, Brisbane Entertainment Centre, Newcastle Entertainment Centre, Canberra Stadium, 
Adelaide Entertainment Centre, Burswood Entertainment Complex, Perth, Indy 300 Queensland, Australian Tennis Open, Australian 
Grand Prix, The Royal Melbourne Show.  Ticketek also provides, through its wholly owned subsidiary Softix, ticketing system 
software and support to venue clients such as Sydney's ANZ Stadium, Sydney Cricket Ground, and Sydney Football Stadium, and 
Melbourne & Olympic Parks. Source: Ticketek.com.au website, Venues Overview  http://premier.ticketek.com.au/Content/Venue.aspx  
at 5 July 2010.  

http://www.ticketmaster.com.au/h/corporate.html
http://premier.ticketek.com.au/Content/Venue.aspx
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 Sydney Cricket Ground and Football Stadium.  
 Melbourne Cricket Ground.  
 Princess Theatre in Melbourne.  
 Adelaide Entertainment Centre. 

 
―Ticketmaster is the exclusive agent for: 

 Telstra Dome in Melbourne.  
 Sydney Entertainment Centre.  
 AAMI Stadium in Adelaide. 

 
―To get exclusive ticketing rights, these companies have to pay the venue owners 
―key money‖, which they recoup through high ticket profit margins. The result is a 
duopoly that does little for competitive pricing. Consumers may score cheaper 
tickets when venue owners or event promoters don‘t have exclusive contracts with 
any ticketing agents and compete on pricing, but this is rare. Event owners and 
producers may have a choice of venue, but they have no choice of ticket seller 
when the exclusive ticketing rights of the venue have been signed over to a 
particular ticketing agency.‖

6 
 
Many of these venues for which Ticketek and Ticketmaster have secured exclusive 
dealing arrangements have been built and/or subsidised by taxpayers through various 
mechanisms; yet Ticketek and Ticketmaster are provided with exclusive rights and 
revenues relating to the sale of tickets to events at these venues, while Promoters are 
allowed to price and allocate seating in a manner which maximises their own private 
profits and minimises their own risk.  This creates a number of issues for consumers:   
 
 ―If you have a complaint about Ticketmaster, you cannot walk across the street 

and buy your tickets from someone else. If you want to go to the show, you go 
through Ticketmaster. This power over consumers has allowed it to develop a 
variety of usually non-refundable per-ticket and per-order handling fees that 
increase the face value of tickets sometimes astronomically. Delivery fees are 
even imposed for Internet email delivery. These services are not superior, they are 
not extra. These sorts of services are provided routinely without surcharges by 
others that sell goods and services over the Internet. Ticketmaster charges these 
fees simply because it can.‖

7  
Case Study:  Competition Commission of Singapore finds exclusive primary market 
arrangements have detrimental effects on pricing and consumer access to tickets 
 
                                                 
6 Tanya Fong, ―Ticketing – Exposing hidden costs [Industry duopoly charges]‖, CHOICE, 30 March 2009.  Available at: 
http://www.choice.com.au/Reviews-and-Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-
costs/Page/Industry%20duopoly%20-%20Charges.aspx  
7 Edmund Mierzwinski, Testimony of the US Public Interest Research Group in the Hearing on Competition in the Ticketing and 
Promotion Industry presented to the Subcommittee on Courts and Competition Policy Committee of the Judiciary U.S. House of 
Representatives Washington DC, 26 February 2009  http://judiciary.house.gov/hearings/pdf/Mierzwinski090226.pdf, page 5, at 5 July 
2010. 

http://www.choice.com.au/Reviews-and-Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-costs/Page/Industry%20duopoly%20-%20Charges.aspx
http://www.choice.com.au/Reviews-and-Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-costs/Page/Industry%20duopoly%20-%20Charges.aspx
http://judiciary.house.gov/hearings/pdf/Mierzwinski090226.pdf
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Exclusivity arrangements such as those entered into by Ticketek and/or Ticketmaster as 
mentioned above can have an adverse impact on the prices paid by consumers for tickets.  
The Competition Commission of Singapore (―CCS‖) recently issued an Infringement 
Decision (―ID‖) against the dominant Singaporean ticketing service provider, 
SISTIC.com Pte Ltd (―SISTIC‖), in respect of very similar arrangements which the CCS 
found were harmful to competition.8 
  
SISTIC had exclusive agreements with major venues and 17 agreements with event 
organisers for it to be appointed as the only ticketing agent.  Consequently, consumers 
could buy tickets for such events only through SISTIC.  The CCS determined that this 
caused the prices of tickets and, in particular, ticket booking fees, to increase, in 
circumstances where consumers had no choice but to wear the increase because the 
tickets were not available through alternative agencies.  Similarly, event promoters had 
no choice but to sell tickets through SISTIC:   
 

―When key venues such as the Esplanade and SIS are required to use SISTIC 
exclusively, event promoters who wish to hold their events at these venues have no 
choice but to sell tickets through SISTIC. This, together with the 17 other event 
promoters who are also required to use SISTIC exclusively, leave ticket buyers 
with no choice but to buy tickets through SISTIC as well.‖9 

 
The CCS held that, by restricting the choice of consumers, venue operators and event 
promoters, the tickets market suffered from a lack of competition that generated harmful 
effects on consumers.  In a media release regarding the ID, CCS stated:  
 

―… the Competition Act does not prohibit dominant companies from winning 
competition on merit. Instead, it prohibits abusive practices on the part of 
dominant companies that prevent or restrict competitors from competing. In this 
case, CCS cannot accept the restrictions under the Exclusive Agreements as 
merit-based practices, as they are unnecessary and anti-competitive.‖

10 
 
The CCS imposed a SGD1,000,000 fine on SISTIC, and directed SISTIC to remove all 
contractual clauses that require its partners to use SISTIC exclusively. This case 
highlights the negative consequences to consumers of exclusive dealing arrangements 
similar to those entered into between Ticketek/Ticketmaster and venues and Promoters.  
 
Exclusive dealing arrangements impact many levels of the ticketing industry.  Globally, 
Ticketmaster is in a unique position of market control enhanced by its recent merger with 
Live Nation.  As a result of the merger, Ticketmaster:  
 
                                                 
8 Competition Commission Singapore, Media Centre, CCS Fines SISTIC.com Pte Ltd for Abusing Its Dominant Position to Foreclose 
Competition in the Ticketing Services Market, 4 June 2010, http://app.ccs.gov.sg/MediaView.aspx?Guid=55&id=266&parentid=232 
at 5 July 2010.  
9 Ibid.  
10 Ibid.   

http://app.ccs.gov.sg/MediaView.aspx?Guid=55&id=266&parentid=232
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1- manages a significant number of performers and controls their tours (e.g. 
Madonna, U2, Jay Z, Shakira, Nickelback, Eagles, Christina Aguilera, Aerosmith, 
Jimmy Buffett, Guns 'n Roses, Steely Dan and more than 200 others); 

2- owns most of the amphitheatres in the US and controls, through ownership or 
lease, many other clubs and theatres; 

3- sells most of the concert tickets in the United States through its contracts with 
venues; and 

4- owns two of the major resellers of tickets. 11 
 
The level of control Ticketmaster now has in the United States provides an example to 
Australia of the adverse impact that inadequate competition in the ticketing market can 
have on consumers, particularly when any one entity is able to control multiple stages of 
the tickets distribution process.  eBay and other secondary market participants play an 
important role in improving competition through ticket resale (at stage 4 of above).  This 
is particularly important given the level of control of the major ticketing companies over 
the previous 3 stages of the ticketing market which can operate to consumer detriment.   
 
In his 26 February 2009 testimony in the Hearing on Competition in the Ticketing and 
Promotion Industry presented to the Subcommittee on Courts and Competition Policy 
Committee of the Judiciary US House of Representatives Washington, DC , Edmund 
Mierzwinski, Consumer Program Director for the US Public Interest Research Group, 
highlighted the risks that the Ticketmaster/Live Nation merger and the resultant level of 
market control bring to consumers: 
 

 ―… the merger also raises the specter of a vertical monopoly, since Live 
Nation by all accounts controls – through exclusive, long-term contracts – the 
market for marquee venues and events and major tours.  The combined firm 
would control ticketing, artists and event promotion, leaving both consumers and 
artists with no choice but to accept their terms of trade: higher prices and fewer 
choices.‖

12 
 
The merged firm not only has the ability to determine its own prices, but also has the 
incentive and ability to raise the costs of its few rivals and foreclose competition in many 
segments of the concert promotion and ticket marketplace.    It seems highly unlikely that 
artists managed by Live Nation will make their tickets available for sale through a 
Ticketmaster/Live Nation competitor or have much leverage if they want to negotiate 
terms with them to enable their fans to get a better deal. 
 

                                                 
11 Edmund Mierzwinski, Testimony of the US Public Interest Research Group in the Hearing on Competition in the Ticketing and 
Promotion Industry presented to the Subcommittee on Courts and Competition Policy Committee of the Judiciary U.S. House of 
Representatives Washington DC, 26 February 2009  http://judiciary.house.gov/hearings/pdf/Mierzwinski090226.pdf, at 5 July 2010. 
12 ibid at page 2.  

http://judiciary.house.gov/hearings/pdf/Mierzwinski090226.pdf
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In his testimony to the United States Senate Committee on the Judiciary on February 24 
2009, Seth Hurwitz, an independent promoter, expressed his concerns about the impact of 
the merger and the lack of competition: 
 

―If the act, promoter, venue, and ticket agency are all the same, then it doesn't 
really matter if any of them says no …  So this idea of blaming the artist for ticket 
prices is simply out of context. … And, speaking of the acts, why have we not 
heard from anyone besides Springsteen? Perhaps afraid to speak out? Doesn't 
that say as much about the problem here as anything?‖.13 

 

Recommendation: 
 
Before implementing any legislation directed at the secondary market, it would be 
appropriate to conduct a detailed analysis of the level of competition in the primary ticket 
market, and the nature and effect of the exclusive distribution arrangements on 
consumers.  This seems particularly important given similar arrangements have been 
found to operate to consumer detriment in other jurisdictions.   
 
Such exclusive and restrictive dealings should be reviewed to ensure that they are 
consistent with the requirements of Part IV of the Trade Practices Act and consumer 
interests.  Legislative change which reduces competition by prohibiting or restricting 
secondary sales reinforces and further entrenches these exclusive and restrictive dealings.  
In a market that is already effectively controlled by two large private enterprises, this 
would not be in consumers‘ interest.    

3.1.3  How inadequate competition has impacted the ticket resale experience in the 
United States 
 
The North American experience relating to ticket resales provides an excellent example 
of the benefits that opening up the ticket market to create a viable competitive secondary 
ticket market can bring to consumers.  These are discussed in Section 4.3 of this 
Submission.  The North American experience also highlights that there are areas of the 
primary ticket market that may need to be addressed to ensure that all secondary market 
participants operate on a level playing field.  The best outcome for consumers will be 
achieved by deregulating ticket resale and addressing competition issues and distribution 
practices in the primary market.  Fixing this will enable the secondary market to provide 
consumers with more competitive pricing, better service and genuine choice.  The 
following helps illustrate this point. 
 

                                                 
13 Seth Hurwitz, Testimony to the United States Senate Committee on the Judiciary on 24 February 2009, 
http://judiciary.senate.gov/hearings/testimony.cfm?id=3674&wit_id=7625 at 5 July 2010. 

http://judiciary.senate.gov/hearings/testimony.cfm?id=3674&wit_id=7625
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Following the growing trend in the United States to repeal ticket scalping laws and 
deregulate ticket sales, ticket resale services and websites have gained in popularity.  
Ticket resales in the United States now represent approximately 20% of all ticket sales.14   
 
Ticketmaster dominates the primary ticket market in North America with an estimated 
share (post Live Nation merger) of 83% for major venues, with the next biggest player 
having just under 4% of that market.15  In addition it  operates its own ticket resale 
subsidiary, TicketsNow.  Other ticket resellers have to compete against TicketsNow 
which many argue is not operating on a level playing field with other ticket resellers as it 
has unfair access to tickets from its parent company.  This has lead to a number of issues 
for consumers.     
 
In 2009, Ticketmaster faced several lawsuits in North America, including an 
investigation from the Federal Trade Commission, the Department of Justice, and the 
New York Attorney General‘s Department, resulting in a USD350,000,000 settlement 
with the State of New Jersey and an agreement by Ticketmaster to pay compensation to 
consumers.16  These settlements arose from claims that Ticketmaster conspired to divert 
tickets to its ticket brokering website TicketsNow, in which the tickets were resold at 
premium prices.17   The investigation was triggered by complaints from consumers who, 
when purchasing tickets to a Bruce Springsteen concert on 2 February 2009,  were 
redirected from Ticketmaster‘s website to its reselling subsidiary which offered more 
expensive seats above face value, even though face value tickets were still available from 
Ticketmaster in the primary market.18  This created what US Rep Bill Pascrell Jr 
described as ―a conflict of interest that is detrimental to the average fan.‖ 19   He went on 
to say: 
 

―There is significant potential for abuse when one company is able to monopolize 
the primary market for a product and also directly manipulate and profit from the 
secondary market.  Additionally the speed with which tickets were available on 
Ticketmaster‘s official resale affiliate site raises questions about whether 
TicketsNow brokers were given preferential treatment instead of competing on a 
level playing field with average consumers to purchase tickets‖.

20    
                                                 
14

Sucharita Mulpuru with Peter Hult and Carrie Johnson,  Forrester Research, 2008, The Future Of Online Secondary Ticketing A 
Forecast Of US Online Secondary Ticket Sales, 2007 To 2012, February 6, 2008  
http://www.forrester.com/rb/Research/future_of_online_secondary_ticketing/q/id/44671/t/2  at 5 July 2010.  
15

 Live Nation, Ticketmaster Merger Gets Approval, The U.S. Justice Department will allow the creation of ticketing and promotions 
mega-company. By Gil Kaufman, Jan 26 2010 available at http://www.mtv.com/news/articles/1630487/20100126/story.jhtml 
16

 The Canadian Press, Ontario law would block Ticketmaster resales, Tuesday March 24 2009, 
http://www.thestar.com/news/ontario/article/607314, at 22July2010.  
17 Ateaseweb.com, Ticketmaster scalps Radiohead tickets posted on 17 April 2008 
http://www.ateaseweb.com/2008/04/17/ticketmaster-scalps-radiohead-tickets/  at 26 July 2010.  
18

 Sarah Knapton,   Bruce Springsteen 'furious' at Ticketmaster Telegraph.co.uk (London) 5 February 2009, 
http://www.telegraph.co.uk/news/newstopics/celebritynews/4520960/Bruce-Springsteen-furious-at-Ticketmaster.html  at 22July2010. 
19 Bill Pascrell, Pascrell Seeks Investigation into Ticketmaster Business Practice 3 February 2009,  
http://pascrell.house.gov/list/press/nj08_pascrell/pr2320092.shtml  at 26 July 2010.  
20 Ibid 

http://www.forrester.com/rb/Research/future_of_online_secondary_ticketing/q/id/44671/t/2
http://www.thestar.com/news/ontario/article/607314
http://www.ateaseweb.com/2008/04/17/ticketmaster-scalps-radiohead-tickets/
http://www.telegraph.co.uk/news/newstopics/celebritynews/4520960/Bruce-Springsteen-furious-at-Ticketmaster.html
http://pascrell.house.gov/list/press/nj08_pascrell/pr2320092.shtml
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Two consumer class actions were also commenced in Canada in relation to similar 
practices.  In one example, tickets to an AC/DC show in Vancouver distributed through 
Ticketmaster sold out in minutes, only for tickets to be available at higher prices on 
TicketsNow shortly thereafter.  The resale site also charged up to $1,199 for a $44 face-
value ticket to a Killers concert in Toronto — roughly a 2,500 per cent markup.21  Fans 
and other resellers have been provided with no plausible explanation as to how 
TicketsNow obtains access to such large volumes of tickets before committed fans or the 
general public have had an opportunity to purchase them at face value through the 
primary market ticket seller.22   
 
Similar concerns about the diversion of tickets to ―authorised‖ resellers have been raised 
in Australia.  These are discussed in Section 3.2.4 of this Submission.  eBay welcomes 
competition in the secondary ticket market, as competition brings benefits to consumers; 
however, consumer interests are not served if the general public does not have an 
opportunity to purchase tickets on the primary market because the primary ticketing 
agencies limit the number of tickets available to the general public, and then divert tickets 
to affiliated or approved resellers who then sell them at inflated prices. .  While eBay 
supports resale, and considers that resale is in consumer interests, all resellers should be 
provided with access to tickets for resale on equitable terms.   
 
Recommendation: 
 
Prior to enacting any regulation in the secondary tickets market, the Government should 
investigate the relationships that exist between the primary ticket sellers and ―authorised‖ 
resellers to ensure that they are in the public interest.  Any regulation should not enable 
or have the unintended consequence of allowing Already dominant primary market 
players to further entrench their levels of control in the existing primary market, by 
setting up their own reselling subsidiaries, controlling who is appointed as an 
―authorized‖ resellers or ―protecting‖ their contractual arrangements with so-called 
―authorised‖ resellers.  Such arrangements operate for private benefit and not for the 
benefit of consumers, and bring considerable risk to consumers as evidenced by the North 
American ―TicketsNow‖ issues.  The Government should ensure that tickets are made 
available on the secondary market on the basis of a level playing field and without 
conflicts of interest.  This is important so that any regulation does not simply stifle the 
existing level of competition by seeking to prohibit, restrict or control ticket resales by 
some secondary market participants, while allowing others, in particular those connected 
to the primary market operators, to themselves engage in resale for profit.  
 
                                                 
21 The Canadian Press, Consumer Life, Ticketmaster says pricey resale tickets protect consumers,  Last Updated: Friday, January 
2, 2009  
 http://www.cbc.ca/consumer/story/2009/01/02/ticketmaster-consumers.html#ixzz0uOE9btmg at 22 July 2010 
22

  Crystal Astrachan and Alfred Branch Jr. Ticketmaster scalps Radiohead tickets, Ticket News, 16 April 2008,   
http://www.ticketnews.com/Ticketmaster-begins-scalping-Radiohead-tickets-on-TicketsNow4816789 

http://www.cbc.ca/consumer/story/2009/01/02/ticketmaster-consumers.html#ixzz0uOE9btmg
http://www.ticketnews.com/Ticketmaster-begins-scalping-Radiohead-tickets-on-TicketsNow4816789
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3.1.4  Insurance 
 
If consumers purchase a ticket they are later unable to use and they are unable to obtain a 
refund (as is typically the case), their options are further reduced by the fact that, in 
Australia, they can only buy ticket insurance for tickets purchased from Ticketek or 
Ticketmaster at the time of purchase through one insurance company.  The terms under 
which the insurance is offered provide consumers with coverage in very limited 
circumstances.  
 
Both Ticketek and Ticketmaster use the same insurance company which offers policies 
on virtually identical terms as set out in the product disclosure statements.23  
Accordingly, for the vast majority of ticket sales24, and an even higher proportion of 
ticket sales for major events, the Australian public can only buy ticket insurance from one 
provider.  This is yet another example of an exclusive dealing arrangement which 
prevents competition and which adversely impacts consumers.   
 
Due to prohibitions on resale and refund rights and restrictions on resale under legislation 
in Queensland and Victoria, consumers are left with very little protection and options if 
they are unable to use a ticket. Ticket conditions that limit consumers‘ ability to get a 
refund or onsell tickets increases the necessity for insurance.  This again benefits private 
sector interests (in this case, those of the insurance provider) rather than consumers.   
 
Recommendation:   
 
Consumers should be offered a choice as to which insurer they use to purchase ticket 
insurance, and the CCAAC should consider whether the terms on which insurance is 
currently offered to consumers are consistent with the requirements of Part IV of the 
Trade Practices Act.     
 
  

                                                 
23 Ticketek Ticket Insurance, Combined Financial Services Guide and Product Disclosure Statement 26 March 2010 
https://premier.ticketek.com.au/content/pdf/Ticket_Insurance/ProductDisclosureStatement.pdf   at 5 July 2010 and Ticketmaster Event 
Ticket Insurance Combined Financial Services Guide and Product Disclosure Statement, 19 April 2010,  
https://gateway.mondialusa.com/TC/TM/AU_PDS.pdf  at 5 July 2010.  
24 See above n 1regarding Quantium.   

https://premier.ticketek.com.au/content/pdf/Ticket_Insurance/ProductDisclosureStatement.pdf
https://gateway.mondialusa.com/TC/TM/AU_PDS.pdf
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3.1.5 Paperless ticketing –competition and consumer risks 
 
Tickets have historically been issued in one of two forms: paper or electronic, typically as 
a PDF which is then printed by the consumer.  Both types of tickets are theoretically 
transferable whether via mail or email services and whether or not the original purchaser 
later gives them away or sells them.  However technology can be used to restrict 
transferability.   
 
(a) Paperless tickets provide for restricted or no transferability 
 
Ticketing companies in North America have recently further extended the scope of their 
control of the ticketing market through use of more advanced ticket technology known as 
paperless ticketing.   
 
―Once just a piece of paper, a ticket can now be a wristband with a microchip in it, a 
flash of pixels on a smartphone or a place in a digital line.  And with each new gimmick 
arise concerns — and, sometimes, vigorous lobbying — over privacy, fairness, the rights 
of consumers, and control…‖

25 
 
Paperless tickets can take many forms all of which can restrict transferability.  The 
requirement that the purchaser provide the ticketholder‘s details on purchase and then 
present matching ID (or the credit card used for purchase) in order to gain admission to 
the event is a common feature used in paperless ticketing to restrict transferability.  Other 
approaches to similar effect may be used, all of which typically prevent or restrict 
consumers‘ ability to transfer paperless tickets.  Because paperless tickets are, from a 
practical perspective, typically issued in a manner which makes them non-transferable, 
they can not only prevent resale for profit, but also can prevent the ticketholder from 
giving away their ticket or selling it at a loss or at cost price via competitive marketplaces 
like eBay.   
 
Where transfer is permitted, consumers are usually required to use the ticket exchange 
operated by the primary ticket agency itself, often at additional charge.  Paperless 
ticketing, when combined with features which restrict or prevent transferability, enables 
primary ticket sellers to exclusively control both the primary and secondary ticket 
market, reducing competition and choice. 
 
With paperless tickets, if consumers purchase tickets that they cannot use, they are stuck 
with them unless the ticketing agent also offers a paperless ticket exchange. 
 
This is particularly concerning given that consumers are not always informed of these 
restrictions at the time of purchase.  The quote below from an affected consumer 

                                                 
25  Scalping 2.0:  Naming the Ticket‘s Master, by Ben Sisaro, Published June 4 2010, 
http://www.nytimes.com/2010/06/06/weekinreview/06sisario.html 

http://www.nytimes.com/2010/06/06/weekinreview/06sisario.html
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demonstrates the impact that inadequate transparency, combined with restricted paperless 
ticketing, can have on consumers:     
 

―Latest Ticketmaster ripoff!!! Paperless tickets. A friend of mine got myself and 
another friend tickets to AC DC in Vancouver, B.C. He was not given an option of 
delivery, and was told after they were purchased that they were now Paperless 
tickets. We had learned later that he has to be present with his visa and Id in hand 
before the tickets were to be released at the venue. Problem is that we live in 
Saskatoon, Saskatchewan and he is not going to the concert. We have called and 
emailed customer service and they refuse to help us. They will not refund the 
money, or let us resell the tickets. We thought that we could rebuy them in our 
name. We asked if he could go to our local Ticketmaster to verify with his credit 
card & ID. Nothing! We are left with 2 AC DC tickets that we can't use, and stuck 
with Airfare to the tune of $1600...‖

26 

(b)  The Australian experience to date 
 
The uptake of paperless ticketing in Australia (particularly by the major ticketing 
companies) has been slower than in North America.  Moshtix (the fourth largest ticketing 
agency in Australia with an estimated market share of only 2.6%27), offers a paperless 
ticketing service.   Tickets are delivered by email as a bar-coded PDF or stored 
electronically on a credit/debit card or moshcard.  The purchaser needs to bring the credit 
card used for purchase to the event, and have it swiped - unless s/he signs a Credit Card 
Authorisation Form nominating someone to gain entry to the event without the credit 
card.  A registered moshcard can also be created which enables entry together with photo 
ID. 
 
The Moshtix service enables ticketholders to transfer tickets by providing the full name 
and date of birth of the person who will attend the event in their place to Moshtix in order 
for Moshtix to reissue the ticket.   
 
The Moshtix ticket exchange service is an improvement from the inflexibility offered by 
many Promoters who simply prohibit transfer of tickets and cancel tickets which are 
transferred in alleged breach of ticket sale terms.  However, as the transfer through 
Moshtix can only be achieved:  
 

- through Moshtix who is the same ticketing agency through which tickets were 
originally purchased; 

- typically at an additional charge of around $20; and 

                                                 
26

 CNN Money.com Ticketmaster charges: A concert killer Posted By C Francoeur, 24 October 2008 12:55 am, 
http://cnnmoneytalkback.blogs.cnnmoney.cnn.com/2007/10/11/ticketmaster-charges-a-concert-killer/ at 21 July 2010. 
27 See above n 1 regarding Quantium.   

http://www.moshtix.com.au/faq/about_buyingtix.aspx
http://cnnmoneytalkback.blogs.cnnmoney.cnn.com/2007/10/11/ticketmaster-charges-a-concert-killer/
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- typically at face value, 
 
This type of ticket exchange could constitute an exclusive dealing arrangement that is 
anti-competitive and adverse to consumer interests.   
 
 
(c)  Restricted exchange and price regulation  
 
When paperless tickets can only be transferred through a paperless ticketing exchange 
service consumers can be limited to only one forum for transfer or onsale of the ticket.  
The exchange service may charge a fee, which raises concerns when consumers only 
have one option available to them.  Of even greater concern however is the fact that the 
exchange service may also dictate the price at which a ticket can be resold.  This has been 
the experience in the US in respect of events ticketed through Ticketmaster using 
paperless ticketing, such as the recent John Mayer tour.  While Promoters may argue that 
such price regulation and restricted transferability prevents scalping and opportunistic 
resale for profit, it also can have many adverse impacts on consumers.   
 
For example, if the maximum price at which a ticket can be resold through the ticket 
exchange service is capped at the face value, a ticketholder can be prevented from 
onselling a ticket for more than face value (or a marginal percentage above face value) 
even if this reflects the ticketholder‘s original outlay or the market price.  The 
ticketholder may, for example, have paid additional considerable costs such as booking 
fees and postage (as much as 25-30% of the price of the ticket) at the time of purchase.  
The ticket might also be in demand and a higher price may reflect the market price.  In 
both of these scenarios, a paperless ticket that can only be resold or transferred through a 
restricted ticketing exchange at a maximum price equal to face value would cause the 
ticketholder to suffer loss.  
 
In addition (as was the case in respect of the John Mayer example), the exchange service 
might specify a resale price (rather than a maximum resale price).  In this scenario a 
ticketholder is unable to sell a ticket below face value through the exchange service.  
Under this scenario consumers wanting to buy tickets may also be worse off under a 
restricted paperless ticketing model because they may be unable to purchase tickets at 
below face value.  The seller could be forced to offer the ticket at the price determined by 
the exchange service.  The seller may have been willing to sell their ticket for a loss; 
however, assuming the exchange service requires the seller to offer the ticket at a 
specified price, the seller will be forced to ask a higher price.  They may be unable to find 
a buyer willing to pay that price.  
 
For example, you may have paid $130 each for two unwanted tickets to State of Origin 3, 
but you are happy to resell them at a loss as demand for the event is low because it‘s a 
dead rubber.  If the tickets are paperless and the paperless ticket exchange rules apply, 
you‘re out of luck.  The paperless ticket exchange will not only prevent you from selling 
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your tickets at a price above face value; you also cannot sell then below face value – so if 
no one will pay face value, you are stuck with them.  This is clearly very restrictive and a 
model that is not in consumers‘ interests and should not be permitted. In the Australian 
context, such restrictions could give rise to a number of concerns under Part IV of the 
Trade Practices Act .   
 
Not all events drive sufficient demand to generate a secondary market in which ‗scalping‘ 
can occur.  eBay‘s own data demonstrates that often ticketholders who are unable to use 
their tickets are unable to resell them at a price which covers their ticket costs.  Examples 
are discussed in Section 1.2 of this submission.  In addition, in eBay‘s experience, the 
majority of tickets offered for sale on eBay.com.au are listed at below face value, and 
buyer demand rather than seller greed drives the prices higher.  Gary Adler, Counsel for 
the National Association of Ticket Brokers in the United States, supports this view and 
has said that 40% of tickets resold on the secondary market in the United States are sold 
below face value.28   
 
A paperless ticketing exchange model is not the most desired outcome for consumers, as 
it could preclude consumers from accessing tickets below face value; it could prevent 
ticket transfer unless the ticketholder is willing to pay additional costs to transfer the 
ticket through the primary ticket seller‘s captive ticket exchange; and it could leave 
consumers with unwanted tickets that they are unable to sell. 

Case Study: Splendour in the Grass 

There are few major and popular events run in Australia that are ticketed through 
agencies other than Ticketek or Ticketmaster.  The Splendour in the Grass festival 
provides one exception, and is illustrative of the benefits and disadvantages of paperless 
ticketing as described above. Splendour in the Grass demonstrates that ticket scalping 
problems can be addressed effectively by changing distribution mechanisms in the 
primary tickets market.  The organisers of the Splendour in the Grass festival 
implemented anti-scalping measures in 2006 in response to concerns that tickets were 
being procured and resold by scalpers for profit.  All Splendour in the Grass tickets now 
have the attendee‘s name and date of birth printed on them and the ticketholder is 
required to bring matching ID that may be checked at the entry point to the festival.   

Tickets for this year‘s event were sold through Moshtix, which provides a facility for 
ticketholders to trade in tickets they can no longer use, at an additional charge to the 
ticketholder.  A similar resale service has been previously offered for the event through 
alternative ticketing agencies for the past three years.  The exclusive resale arrangement 
that has been implemented for Splendour in the Grass raises similar competition concerns 

                                                 
28 Heather Collura, Movement to deregulate ticket resale is spreading USA Today, 5 July 2007,  
http://www.usatoday.com/sports/2007-07-04-ticket-resale-deregulation_N.htm  at 5 July 
2010.  

http://www.usatoday.com/sports/2007-07-04-ticket-resale-deregulation_N.htm
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to those discussed above; and, in fact, is more restrictive, as ticketholders don‘t have the 
ability to transfer tickets to friends, even at face value.   

According to the terms and conditions, a ticketholder can only offload an unwanted ticket 
to an unknown buyer through the Moshtix resale service, which doesn‘t even enable them 
to recoup their original outlay.  Those wishing to transfer their tickets must pay an 
additional $20 fee and cannot recoup booking fees which can be as much as $12 per 
ticket.   

While, for an event like Splendour in the Grass, where demand is sufficient to resell 
tickets and recoup most of the initial outlay, consumers wishing to sell tickets still lose 
money and the Promoters make additional revenue through the resale.  Consumers also 
have little option as they have no right of refund.   

While the Splendour in the Grass ticket sale process may be 
effective in addressing ticket scalping (although it is arguable that 
the organisers have merely supplanted the ‗scalper‘ in the 
secondary market) it has still left many consumers dissatisfied 
with their ability to access tickets to the event for a number of 
reasons.  This year, as in previous years, buyers of Splendour in 
the Grass tickets had to suffer through inadequate queuing and 
allocation processes.  All tickets were made available at 9am on a 
Monday morning without an effective process in place to enable 
priority access to pre-qualified fans or to stagger ticket release to 
better cope with demand.  Many fans were unable to get through 
on phone lines or lost their place in the queue when online and 
telephone sales were plagued by server crashes and drop outs.  
Many consumers couldn‘t obtain tickets in the primary tickets 
market despite spending up to six hours on phones and online.  
The process failed to live up to the expectations of many genuine 
fans, because it wasted their time and caused immense frustration. 
29   One way to avoid this dilemma is to implement a registration 
process over (say) a week, followed by a ballot. 

Presumably Splendour in the Grass tickets were worthless to 
scalpers in light of the strict ID requirements; therefore it was not scalpers bogging down 
phone lines and bombarding online systems, triggering crashes; - it was genuine fans.  
Little has been done by primary market participants to address these access problems, 
even though the same issues have arisen in previous years.  This case study demonstrates 

                                                 
29

 Glenn Roberts, Splendour sell out frustrates fans,  Northern Times (Queensland) dated   http://northern-
times.whereilive.com.au/news/story/splendour-sell-out-frustrates-fans/  at 5 July 2010, and Max Easton, Splendour Tickets – Crisis 
Commentary, Sound Plug Soulshine dated 6 May 2010 
http://www.soulshine.com.au/blog/2010/05/06/696-splendour-tickets-crisis-commentary.html  at 5 July 2010, also Courier Mail Music 
lovers rush moshtix website as tickets for Splendour in the Grass go on sale dated 6 May 2010 
http://www.couriermail.com.au/entertainment/confidential/music-lovers-rush-moshtix-website-as-tickets-for-splendour-in-the-grass-
go-on-sale/comments-e6freq7o-1225862908407  at 5 July 2010.  

Angry of the 
internet Posted at 

10:14 AM May 06, 2010 I 
just don't understand it. 
Every year they have the 
same problem with the 
email servers not being 
able to support the web 
traffic and every year they 
say it's going to be fixed for 
the next year. I've been on 
the computer since 8am 
this morning and have 
been booted out of their 
queue no less than 11 
times. It'll say I'm 4000th in 
the queue and then refresh 
to show me at 23,000th! 
Not to mention the phone 
number isn't even ringing, 
let alone allowing me a 
chance to wait on hold. 
Dear Splendour organisers, 
you say you're going to fix 
it, so FIX IT.  
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http://northern-times.whereilive.com.au/news/story/splendour-sell-out-frustrates-fans/
http://northern-times.whereilive.com.au/news/story/splendour-sell-out-frustrates-fans/
http://www.soulshine.com.au/blog/2010/05/06/696-splendour-tickets-crisis-commentary.html
http://www.couriermail.com.au/entertainment/confidential/music-lovers-rush-moshtix-website-as-tickets-for-splendour-in-the-grass-go-on-sale/comments-e6freq7o-1225862908407
http://www.couriermail.com.au/entertainment/confidential/music-lovers-rush-moshtix-website-as-tickets-for-splendour-in-the-grass-go-on-sale/comments-e6freq7o-1225862908407
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that the problems consumers face in accessing tickets to popular events will continue 
even if ‗scalpers‘ are excluded from the secondary market.  Again, it helps illustrate that 
the desire to restrict or regulate the secondary market may be driven by the Promoters‘ 
self-interest irrespective of the impact on consumers.   

The Splendour in the Grass example also highlights the impact that restrictive resale 
arrangements can have on ticket prices.  The price of tickets to the event has been 
increasing materially in recent years, from $259 per ticket to $450 per ticket (plus 
booking fees and GST) for comparable ticket categories between 2006 and 2010.   

When considering the adverse impact that paperless ticketing can have on consumers, it 
is important to also consider the other ticket sales terms and conditions that might apply.  
These are heavily weighted in favour of the Promoters.  Consumers are ill-informed 
about terms and conditions and are offered little to no rights to refunds.  Concerns about 
the potentially unfair nature of these terms and conditions and their lack of transparency 
are discussed in Section 3.3 of this submission. 
 
Recommendation 
 
The Government should consider the potential adverse impact that paperless tickets 
(which inherently restrict transferability) and paperless ticket exchanges can have on 
consumers.  In so doing, the approach taken recently by legislators in New York provides 
excellent guidance on how to ensure that this technology can be used to reduce scalping 
without limiting consumers‘ choice and their ability to resell or transfer their unneeded 
tickets.   
 
Under the New York model, operators who offer restricted paperless tickets must, if the 
ticket cannot be independently transferred, also offer an alternative type of unrestricted 
ticket for the same price.  Without these parameters, primary ticketing companies will 
implement technologies which prevent transferability, reduce choice, enable them to raise 
prices and stifle marketplace competition.   

If the larger ticket agencies in Australia move to paperless ticketing, with transfer only 
able to take place through their own resale service, the adverse impact on competition 
and consumer choice could be significant.  eBay has no objections to primary ticket 
sellers pricing tickets efficiently so they maximise profits on the primary sale, but objects 
to attempts by those Promoters to control and stifle competition in the secondary resale 
market through paperless tickets which are non-transferable or only transferable through 
restricted ticketing exchange services. 
  As stated above, once a Promoter has the primary and secondary ticket market locked 
up, the incentive to offer improved services to consumers, allocate tickets fairly and to 
price tickets reasonably and competitively, is reduced.  Any proposed regulatory change 
which allows paperless ticketing, restricted ticketing exchange and existing primary 
ticket distribution practices to continue, needs to be considered carefully, having regard 
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to its possible anti-competitive and inflationary impacts and their ultimately adverse 
impact on consumer interests.  
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3.2 Ticket distribution practices in the primary ticket market 
 
The root cause of consumers‘ inability to access tickets is the inefficient and problematic 
primary distribution mechanisms of Promoters.  The secondary market is not just 
stimulated, but is actually caused by, the primary ticket distribution practices of 
Promoters.  Once ‗scalpers‘ have the tickets, the only real outcome of government action 
to outlaw ‗scalping‘ is to restrict the channels ‗scalpers‘ can use, and divert such 
activities to avenues devoid of consumer protections and much more open to the 
likelihood of fraudulent sales or counterfeit tickets.   

Problematic primary distribution practices are discussed in more detail in this Section and 
include: 

(1) Underpricing:  tickets made available at a price deliberately below market value 
to achieve a sell out event and secure artist commitment to touring. 

(2) Spreading risk: scalpers are welcomed by promoters because they are effectively 
a form of insurance (by self-assuming the risk of not selling tickets).   

(3) Pre-sales and Sponsorship allocations: tickets made available for priority 
purchase through presales are often based on arrangements with third party 
partners that fail to give real priority access to genuine fans. 

(4) Corporate and Hospitality Package Allocations: Promoters regularly hold back 
significant volumes of tickets for corporate interests, sponsors and hospitality 
packages, resulting in a significant reduction in tickets that the general public can 
access in the first place.  

(5) Failing to identify purchasers and effectively limiting the number of tickets 
per purchase:  Promoters regularly fail to pre-qualify/identify purchasers and/or 
impose limits on the number of tickets that any individual can purchase in the 
primary tickets market.  Some Promoters also impose caps but fail to set-up 
systems to enforce the measures effectively. 

(6) Poor timing of ticket sales: It is common practice that all publicly available 
tickets are dumped onto the market simultaneously, usually at 9am AEST on a 
Monday morning, causing phone lines and Internet sites to collapse under the 
pressure.  Early sales of tickets to events – in particular, major finals (in some 
cases before the teams are even known) so far in advance of the event – also 
generate unwanted tickets. 
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3.2.1 Pricing Practices   

When tickets sell out in the primary market, and sell for above face value in the 
secondary market, it is clear that ticket prices have been set below the price the market is 
willing to pay.  This occurs for a number of reasons30: 

(a) The desire to ―sell out‖ thereby generating hype and securing artist commitment  

Promoters like to generate hype for their event by achieving an early sell–out, as this adds 
value to attending the event.  A packed venue creates atmosphere, and maximises 
revenue from complementary sales like parking and hospitality.  The ability to offer 
artists or sporting bodies a guaranteed sell-out event also helps to ensure future 
commitment to touring by artists and sporting bodies.  In order to guarantee a sell-out 
crowd, tickets may be priced lower than the price fans are willing to pay.31 
 
(b) A claimed desire to make tickets affordable for grass roots fans 
 
Some Promoters argue that they offer tickets at below market prices to enable grassroots 
fans to attend the event, and seek to cross-subsidise these seats through more expensive 
classes of tickets or arrangements with partners, corporates and hospitality providers.   
Such underpricing, combined with other distribution practices, actually cause the grass 
roots fans to fail to receive tickets and is the reason scalpers emerge.  Any attempt to run 
a business with below market prices without having distribution targeted precisely at 
grassroots fans (who prioritise attendance at the event above reselling the ticket for a 
profit) will result in opportunistic resellers taking advantage of the price differential and 
the gap between supply and demand. 
 
If Promoters engage in this pricing model then they need to take responsibility for 
ensuring that ―underpriced tickets‖ find their way into the hands of their grassroots 
supporters.  All other measures will ultimately prove futile and may only remove pressure 
on the Promoters to target their primary distribution correctly.  
 
(c)  Face value pricing and add-ons 
 
The perception that the face value of a ticket is the fair value of a ticket  is flawed, in that 
it fails to take into account the considerable add-on costs (in many cases, as much as $25 
or 25% of the face value of the ticket) that are often not disclosed to consumers until they 
complete their purchase.  These should be disclosed up front to comply with component 
pricing provisions of the Trade Practices Act.  The add-on costs should also reflect the 
actual cost of providing the service and not be inflated because consumers have no 
choice.      
 

                                                 
30 Kevin A Haskett  ―Estimating the Consumer Benefits of Online Trading‖, Mimeo, p 6 
31 James J Atkinson, The Economics of Ticket Scalping, University of Notre Dame, 3 May 2004.  
http://www.jimmyatkinson.com/papers/ticketscalping.html at 5 July 2010.  

http://www.jimmyatkinson.com/papers/ticketscalping.html
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3.2.2  Spreading Risk 
 
A secondary market enables a transfer of risk from the Promoters to the ticket onsellers.  
While ticket onsellers may at times make profits, they are at other times left with unsold 
tickets, or can only resell tickets at a loss. By buying tickets early they effectively provide 
Promoters with a form of insurance.32  Their reaction to consumer complaints is often 
merely crocodile tears.   
 
Arguments that Promoters are worse off as a result of secondary ticket sales fail to take 
into account this transfer of risk and are questionable given that they already derived their 
revenue from ticket sales on the primary market, and their profits are determined by the 
initial price they themselves set.  Various public admissions that have been made by 
Promoters demonstrate that their instinct is to sell tickets as quickly as possible, rather 
than evaluate and develop systems that favour genuine fans. 
 
For example, concert promoter Andrew McManus recently stated: 
 

―...from a concert promoter‘s perspective, a buoyant scalping market means it‘s a 
good a healthy concert market because demand is outdoing supply.‖

 33  
 
In describing how scalpers were selling tickets to one of his events for double the face 
value price, McManus went on to say:  
 

―...from my perspective as a promoter, it‘s a great point because they [the 
scalpers] have bought a big block of those tickets and it gets me closer to my 
breakeven more swiftly than what it would if they weren‘t purchasing them.‖

 34 
 
eBay contends that the same logic often applies for the major sports codes, and the NRL 
2005 finals series supports this contention.  This is discussed further in Section 3.2.6 of 
this submission. 
 
Brendan Ross, the chief executive of Razorgator, a reselling exchange in the United 
States highlights that consumers take considerable risk when they buy tickets months 
ahead of time, and should be able to do what they like with the tickets.  With paperless 
ticketing, and restrictive terms and conditions prohibiting resale, primary ticket sellers 
potentially eliminate the secondary market and transfer all risk to consumers:  

―The lion‘s share of the rights in this situation are in the hands of the person who sold 
you the ticket,‖ Mr. Ross said. ―You‘re taking all the risk. They‘re taking none of it. You 
                                                 
32 Haskett, Ibid page 10.  
33 Channel 7,  Morning Show, Andrew McManus on1 July 2010.  
34 Ibid  
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can‘t get your money back, you can‘t change your mind. So the question is, should you 
have the right to sell the seat that you bought?‖

35 

3.2.3 Pre-sales and priority access 

Current distribution practices allocate tickets based on Promoter interests to sell out 
events as quickly as possible.  Pre-sale methods could be used to facilitate genuine fans 
having early access to tickets, but most current primary market distribution methods 
instead allocate tickets based on sponsorship and other financial interests.  

For example, Ticketek entered into an arrangement with Fitness First in December 2009 
to provide discounted tickets to an estimated 350,000 to 375,000 Fitness First members, 
as well as ticket packages and pre-sales to certain events in advance of the on-sale date to 
the general public.36   

How targeting Fitness First members with discount tickets and pre-sale offers ensures 
that genuine fans receive access to tickets, or how it assists in eradicating ‗scalpers‘, is 
unclear. 

In around November 2007, Ticketek entered into a similar arrangement with Optus – 
affording its customers a priority booking period before tickets were offered to the 
general public.   

Ticketek also offers priority booking periods to Visa card holders.   The effect of such 
priority programs is that as much as 50% of the available tickets to an event can be sold 
to these groups (and it should be noted that ‗scalpers‘ are highly likely to be active in this 
Visa Preferred program) before the general public is provided with an opportunity to 
purchase tickets.37  In a submission to the ACCC, Ticketek stated that these arrangements 
did not cause detriment to the general public because: 

―... the general public will be able to purchase Premium Seating at these events 
through competitors such as ticket resellers where available.‖

38   

It is ironic that, having contributed to the under-supply of tickets to the general public, 
Ticketek has itself recognised the importance of maintaining a viable and competitive 
ticket resale market in order to maintain the general public‘s ability to access tickets.  As 
Ticketek also admitted in that submission, typically the resale market will only enable 
consumers to obtain access to Premium seating, as it is this seating which is siphoned off 

                                                 
35 Scalping 2.0:  Naming the Ticket‘s Master, by Ben Sisaro, Published June 4 2010, 
http://www.nytimes.com/2010/06/06/weekinreview/06sisario.html 
36

 Form G, Notification of Exclusive Dealing under Section 93 of the Trade Practices Act, lodged by Ticketek with ACCC Australian 
Competition & Consumer Commission 9 December 2009, available at at Australian Competition & Consumer Commission website 
http://www.accc.gov.au/content/index.phtml/itemId/906221/fromItemId/859018, Retrieved 22 July 2010.  
37 Ibid. 
38 Form G, Notification of Exclusive Dealing under Section 93 of the Trade Practices Act, lodged by Ticketek with ACCC 25 October 
2007 available at Australian Competition & Consumer Commission website 
http://www.accc.gov.au/content/index.phtml/itemId/802216/fromItemId/776485 

http://www.accc.gov.au/content/index.phtml/itemId/906221/fromItemId/859018
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by Promoters and allocated to so-called ―authorised‖ resellers under the types of 
arrangements discussed in Section 3.2.4 below.   

It is in consumers‘ interest for regulators in Australia to support the growth and viability 
of a broader secondary ticket market to enable consumers to have improved access and 
choice when purchasing tickets..    

3.2.4 Holdbacks and so-called “authorised resales” 

Promoters themselves play an active role in the allocation of tickets for resale at above 
face value prices through so-called ―authorised resellers‖, and may themselves engage in 
direct sales of tickets at above face value prices.  
Given that the overall pool of tickets available for an 
event is typically limited, the holding back of tickets 
for sale at above face value and diversion of tickets 
to such ―authorised‖ resellers limits the number of 
tickers ordinary fans can purchase in the primary 
market at face value.  The number of tickets not sold 
directly to the general public as a result of these 
arrangements typically represents a substantial 
proportion of all of the tickets to major sporting 
events, and a significant proportion of tickets to 
other events.   

So-called ―authorised resellers‖ are typically 
distinguished from ‗scalpers‘ as they are allocated 
tickets with the proviso that they bundle them with 
hospitality and/or travel packages. These 
―authorised‖ resellers don‘t allocate their tickets in a 
way that results in a lower profit margin than so-
called scalpers.  Nor do they sell tickets in a manner 
which gives priority to genuine fans.  Instead, they 
often obtain tickets through networks of 
relationships which are not transparent and to which 
regular sports fans have little or no access, and then 
onsell those tickets for premium prices.  The pricing 
of the individual components of the packages 
generally aren‘t disclosed to purchasers, and the costs of the hospitality services are 
usually heavily inflated to hide the premium that has been added to the ticket price.   
 
Essentially, these authorised resellers are engaging in institutionalised scalping with the 
blessing of Promoters, who themselves may receive a revenue share from this reselling 
activity. 
 
 
 

The promoters are the ones who should 
do something  
 
Exactly right and if they don't care - why 
should ebay care?  
 
There have been some gigs that state 
tickets can not be re-sold where ebay will 
remove them from sale (like the bushfire 
gigs that were held after the fires last year).  
 
Apart from events like that (or certain events 
in Qld) it makes no difference to ebay.  
 
The conditions for the Big Day Out tickets 
are completely unenforceable anyway.  
 
How on earth would the staff at the gate 
have any idea where you got your ticket 
from? I have purchased tickets on ebay and 
never had a problem with them.  
 
I know of a person who gets tickets in bulk 
from the original ticket seller and he 
makes loads of money on them.  
 
If the original ticket seller is doing things like 
this then they can't expect ebay to follow 
their rules when they can't follow them 
themselves. 
 
By eBay member UserID: lily-was-here33, 
6/06/2010 11:28  
(for further details and examples see 
Appendix 2) 
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Case Study:  AFL Grand Final 2009  
 
The AFL Grand Final ticketing allocations in recent years,  
particularly for 2009, provide a good example of the adverse 
impact holdbacks and s- called ―authorised‖ resales  can have on 
consumers.   
 
In late 1990, the Victorian Government reviewed the AFL Grand 
Final ticket distribution process.  The recommendations from that 
review included: 

 abolish series ticket sales; 
 give preference to clubs competing in the Grand Final; 
 ensure all competing club members have an opportunity to purchase a good seat; 
 reduce the number of tickets allocated to sponsors within the clubs; 
 give priority to members who attend most games during the season; 
 reduce or remove automatic ticket rights to AFL and MCC members; 
 abolish credit card bookings by telephone for the Grand Final. 

 
Ten years later, very few, if any, of these best practices have been adopted.  Entry level 
Grand Final ticket prices have more than tripled39 over this period; and, whereas in 2002, 
there were 27,000 tickets available at the entry level ticket price, there are only 11,000 
tickets available at that price in 2010 (down from 15,000 in 2009).  Since 2002 the AFL 
has boosted the number of premium tickets by 20,000.40   In addition, fewer tickets are 
allocated to competing clubs and their supporters, as discussed below.  As a result, media 
commentary suggests that the average footy fan still can‘t access a ticket to the AFL 
Grand Final and relatively few of the fans of the clubs which make the Grand Final are 
able to access tickets to the event.   

This is despite the Victorian Government introducing legislation in 2002 which has been 
applied to subsequent Grand Finals and is directed at curbing ticket scalping.   

When the Victorian State Government announced in March 2002 that it would introduce 
the legislation, then sports minister Justin Madden said: "We want to ensure the people 
who support sports week in and week out are not disadvantaged when it comes to getting 
to see the premier events.‖41  Has this objective been achieved?   
 

                                                 
39 ―AFL Grand Final Prices triple in 10 years‖, Post 18198464 from Meow, 27 June 2010 14:02 forum available at 
http://www.bigfooty.com/forum/printthread.php?t=723754&pp=15&page4 
40 Gold Coast and Greater Western Sydney get Grand Final tickets‖ by Jon Ralph, Herald Sun, July 14 2010, available at 
http://heraldsun.com.au/sport/gold-coast-and-greater-western-sydney-get -grand-final-tickets 
41 As quoted in Damian Barrett, Why you can‘t get an AFL grand final ticket ,  The Herald Sun (Victoria) dated 17 September 2009 
http://www.heraldsun.com.au/sport/afl/why-you-cant-get-an-afl-grand-final-ticket/story-e6frf9jf-1225775238506 ,  5 July 2010.  

“On the topic of GF ticket 
prices, camped out for a  
GF ticket in 1995, paid 
only about $65, sat on 
Level 1, near the wing, 
only 11 rows back.  Last 
year, I paid $140 for a 
standing room ticket.  I 
remember when most 
tickets went to competing 
club members/supporters.  
There is no denying the 
current allocation system 
is an absolute joke.”

1
 

http://www.heraldsun.com.au/sport/afl/why-you-cant-get-an-afl-grand-final-ticket/story-e6frf9jf-1225775238506
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The answer is almost certainly no, since the problems don‘t arise from ticket ‘scalping‘. 
The sale of tickets by clubs and the AFL itself at above face value, and the allocation of 
tickets to corporates, sponsors, clubs and ―authorised resellers‖ such as hospitality and 
travel providers, have been identified as key reasons why more grassroots sports fans still 
can‘t access tickets to the AFL Grand Final. 
 
An AFL document entitled ―Finals Series 2009 Ticketing Information‖ lists 60 
companies, including 16 clubs, as "Authorised On Sellers", and reports that the Grand 
Final generates the AFL $20 million in profit.  The 2010 ticket allocations published on 
the AFL website42 reflect similar allocations as the 2009 scheme and name 30 companies 
as authorised on-sellers; however, eBay has not analysed the 2010 allocations in detail as 
we have not been able to obtain any additional details in relation to the approved 
ticketing scheme.  eBay therefore uses the 2009 data to illustrate its concerns. 
 
In 2009, 16,000 tickets were designated to onsellers, corporate functions, sponsors and 
similar groups.  When you consider that 23,000 tickets were allocated to MCC members 
and guests, and another 5000 to Ethidad Stadium Medallion Club members, this means 
that almost half of the 100,000 available seats aren‘t available to club members and fans.  
While a total of 25,000 tickets were set aside for the 2 competing clubs, and 1000 tickets 
each were allocated to the 14 clubs who did not make the Grand Final. (down from 1500 
in 2001), many of these tickets still won‘t find their way into the hands of the average 
fan.  Only four of the sixteen clubs are reported to have distributed tickets from their 
allocations  to their own members; and this amounted to merely 280 tickets in total.43 The 
balance of tickets are reportedly ―likely to find their way to the corporate sector, with 
most clubs reported as making $1000 a ticket by onselling them for lucrative ticket 
packages.‖

44. The ability to resell these tickets (either directly themselves or through 
―authorised‖ resellers) is worth around $1,000,000 to every club it is reported that: 
 

―Clubs are urged by the AFL to sell these tickets at a premium… [m]any of 
[them] go to sponsors, to help boost their bottom line by hundreds of thousands of 
dollars [as] Sponsors can then on-sell these tickets provided they comply with 
certain regulations‖.

45 
 
A result of these allocations and distribution practices is that the football clubs and the 
AFL compete against one another to sell tickets at a premium, typically as part of 
hospitality packages.  To get a ticket to the game, the general public has to pay for 
inflated hospitality packages from the AFL, its clubs or one of the AFL‘s exclusive 
―authorised‖ resellers.  The AFL has set aside for itself the premium tickets and sells its 
                                                 
42http://www.afl.com.au/Premiership/Tickets/GrandFinalTicketsandPackages/2010GrandFinalTicketAllocationandReturns/tabid/1639
7/Default.aspx 
43 Damian Barrett, Why you can‘t get an AFL grand final ticket ,  The Herald Sun (Victoria) dated 17 September 2009 
http://www.heraldsun.com.au/sport/afl/why-you-cant-get-an-afl-grand-final-ticket/story-e6frf9jf-1225775238506 ,  5 July 2010.  
44 ―Gold Coast and Greater Western Sydney get Grand Final tickets‖ by Jon Ralph, Herald Sun, July 14 2010, available at 
http://heraldsun.com.au/sport/gold-coast-and-greater-western-sydney-get -grand-final-tickets 
45  AFL fans battle for grand final tickets by Jon Pierik, September 21 2009, http;?watoday.com.au/breaking –news-sport/afl-fans-
battlle-for-grand-final-tickets   retrieved 6 August 2010 

http://www.heraldsun.com.au/sport/afl/why-you-cant-get-an-afl-grand-final-ticket/story-e6frf9jf-1225775238506
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own Grand Final bundled ticket packages, charging as much as $21,500 for a table of ten 
which includes pre and post-game dining.46   
 
In 2009, AFL-approved accommodation and ticket packages, including two nights‘ 
accommodation in a CBD hotel, a Grand Final ticket, and access to a Grand Final eve or 
Grand Final breakfast function, started at $1,600.  As one club official is reported to have 
said:  
 

"At the end of the day, all people want is a ticket to the game, yet to get that ticket 
we make them pay ridiculously inflated amounts for a breakfast or a dinner.‖

 47 

The volume of tickets allocated for resale through ―authorised‖ resellers, and the manner 
in which football clubs have distributed their allocations, have prompted some to describe 
the way in which tickets are sold to the AFL Grand Final as, indeed, a form of scalping 
which is ―protected‖ under the Victorian legislation.  It makes a farce of the AFL‘s 
statement in the 2009 ticket scheme proposal document that ―The AFL is opposed to 
ticket scalping – that is the direct re-selling of tickets by individuals and organisations 
for profit.‖  It appears the AFL does not apply the same standards to its own behaviour or 
that of its clubs and authorised onsellers.  Clubs can sell the tickets allocated to them for 
their members for profit; can make offers to buy back tickets from their members at 
above their face value48; and then onsell them at higher prices.  This is accepted as being 
a necessary source of revenue for the clubs.  But if an individual engages in the same 
practice, they are breaking the law.  The legislative protection afforded to the AFL, its 
clubs and authorised resellers only further reduces options for consumers and drives up 
prices:  

―With scalping out of the question – select events in Victoria receive protection 
already – the only remaining avenue is to go with one of the corporate hospitality 
packages, which cost upwards of $1,200 ….  the cost of these packages mean 
many fans simply can‘t afford to go to the game.  To rub salt into the wounds, the 
make up of these packages does nothing to justify the price. All that is included is 
a ticket to the game, plus a pre-game breakfast, brunch or lunch typically put on 
by one of the 16 clubs.  Last year, the face value of a Grand Final ticket was 
$161.  A ticket to a club breakfast would‘ve set you back $200-$250.  So, in 
essence, you are paying $1,200 or higher for a package that isn‘t worth no more 
than $400. It‘s a rip-off.  And it makes calls by the AFL for bans on scalping look 
farcical. The league allows its clubs to profit at the expense of fans. The league 
lets clubs on-sell tickets to official AFL agencies that do the same. The league 
even lets clubs sell their tickets back to boost numbers for its own corporate event 
– Centre Square – which further deprives members of the chance to see their team 

                                                 
46 Damian Barrett, Why you can‘t get an AFL grand final ticket ,  The Herald Sun (Victoria) dated 17 September 2009 
http://www.heraldsun.com.au/sport/afl/why-you-cant-get-an-afl-grand-final-ticket/story-e6frf9jf-1225775238506 ,  5 July 2010.  
47 ibid 
48  One fan reports that Saint Kida offered $200 to buy back tickets from non-competing clubs in 2009 so they could sell them to their 
members:   Posted by MightyHawks 26 June 2010, AFL Grand Final Prices triple in 10 years, 27 June 2010 14:02 forum available at 
http://www.bigfooty.com/forum/printthread.php?t=723754&pp=15&page4 

http://www.heraldsun.com.au/sport/afl/why-you-cant-get-an-afl-grand-final-ticket/story-e6frf9jf-1225775238506


© eBay 2010 Section 3, Page 27 

in the big dance. Evidently, come Grand Final week, there‘s no bigger scalper 
than the AFL itself‖.

49 
 
As one fan sums it up  
 

―Don't tell me that the AFL are doing anything to stamp out scalping.... They do it 
themselves! You can't get a grand final ticket from the AFL themselves for under 
$1300! They scalp just as much as some the scalpers they are trying to stop. And 
you can't tell me the extra "lunch or dinner included makes up the difference"  
Something needs to be changed for this... the real true supporters of the clubs 
competing go the every game all year then miss out on the biggest day of their 
lives! 100,000 capacity and only 24,000 go to club members....that stinks of a 
selfish money grabbing stunt! For an organisation who prides themselves on 
looking after the fans, Grand Final Day has turned into a disgrace Demetriou!‖50 

 
The Discussion Paper entitled: ―Controlling Ticket Scalping and Improving Major Event 
Ticketing Practices,‖

51 (―The Victorian Paper‖) recognises these problems and suggests 
that the causes may be even more insidious.  It states that:   
 

―...monopolistic conditions and ‗insider trading‘ practices are in evidence.  In 
other consumer markets such practices are usually illegal or in some way 
moderated by regulation.‖  

 
The Victorian Paper goes on to say:  
 

―Insider trading may involve ticket agency staff, non-competing clubs and 
corporate clients, including travel and hospitality firms, wholesaling tickets to … 
the scalpers‖. 

 
The Victorian Paper concludes: 
 

―A fundamental issue in regards to ticket scalping is ticket distribution practices.  
Such practices will be difficult to address through a legislative approach.  
Accordingly, the event owners and/or the industry ideally need to develop and 
implement standards and guidelines for itself and its employees and ensure that 
these guidelines are monitored and enforced.   
 

                                                 
49 Barrett ibid. See also: Michael DiFabrizio “Who are the real scalpers?‖ The Roar dated July 19, 2009 
http://www.theroar.com.au/2009/07/19/who-are-the-real-scalpers/,  5 July2010.  
50 Loyal Lion of Brisbane Posted at 8:37 AM September 21, 2009, comment on “Bidding frenzy for grand final tickets‖ by  Peter 
Familari , Herald Sun, September 21, 2009, available at http://www.heraldsun.com.au/sport/afl/bidding-frenzy-for-grand-final-
tickets/story-e6frf9jf-1225777235016 
51 Sport and Recreation Victoria, Controlling Ticket Scalping and Improving Major Event Ticketing Practices – a discussion paper,  
dated July 2001 http://fulltext.ausport.gov.au/fulltext/2001/vic/scalpingfinalpaper.pdf  at 26 July 2010.  

http://www.theroar.com.au/2009/07/19/who-are-the-real-scalpers/
http://fulltext.ausport.gov.au/fulltext/2001/vic/scalpingfinalpaper.pdf
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In respect of events such as the AFL Grand Final, where clubs and their agents 
have apparently long been defacto ticket resellers, the AFL could consider 
developing a centralised and formal system of ticket returns and (re) sale....  
 
The need for continuing the practice of premium pricing of grand final tickets, at 
several times their face value, by AFL clubs (or their agents) ostensibly in order 
to survive financially is questionable.... While the continuation of such a practice 
is essentially a matter for the AFL and its constituent clubs to resolve, the rights 
of members and consumers should not be ignored.  Accordingly, the future 
arrangements for the (sic) reselling these allocations should be improved and 
need to be made both transparent and bona fide.‖ 

 
Recommendation 

Practices whereby primary tickets sellers fail to allocate sufficient tickets to fans and 
allocate or redirect or enable large volumes of tickets to quickly come into the hands of 
resellers (whether ―authorised‖ or ‘scalpers‘) clearly result in consumer detriment.  The 
Government should ensure that Promoters in the primary market (including the ticket 
agencies) are subject to any regulation directed at onselling and are not able to expand 
their own offerings to enable them or their authorised onsellers to engage in ticket resales 
at increased cost to consumers.  Regulation should not protect or overlook their contracts 
with private companies which operate to their financial benefit and consumer detriment.  
This could give rise to large scale issues similar to those experienced in North America as 
a result of the relationship between TicketsNow and Ticketmaster, as described in 
Section [x] of this Submission.  The AFL Grand Final case study suggests that these risks 
are real risks for Australian consumers even in a state where regulation exists.  While the 
law may be intended to protect consumers from scalpers, this case study suggests that 
regulation which permits this type of conduct by Promoters fails consumers and is only 
effective in protecting private interests. 

 
The Government should also examine how ―authorised‖ resellers get guaranteed access 
to extensive numbers of tickets at prices which enable substantial mark-ups when the 
average consumer can‘t buy tickets to the same events through the primary distribution 
channels.  In addition, those resellers should be required to disclose the value of all 
components of their package to comply with component pricing provisions of the Trade 
Practices Act.   
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3.3 Compliance with Consumer Protection provisions of the 
Trade Practices Act 

 
It appears that the terms and conditions upon which most tickets are being sold in 
Australia  in particular, those which prohibit transfer or resale or which allow the 
Promoter to cancel transferred or resold tickets – are are not in consumers‘ interests, and 
may be unfair, misleading, deceptive, and unenforceable.  In addition, Promoters seem 
not to sufficiently disclose their ticket sale terms and conditions or all aspects of the 
ticket pricing to consumers in a readily comprehensible and transparent manner.   
 
Having regard to existing protections available under Part V of the Trade Practices Act, 
and the introduction of the Australian Consumer Law provisions relating to Unfair 
Contract Terms under Schedule 2 of the Trade Practices Act (which came into effect on 1 
July 2010), additional regulation should not be needed to protect consumers from 
potentially unfair, misleading and unenforceable conduct and contract terms.  Before any 
new regulations are introduced, the Government should ensure that Promoters comply 
with legislation that already exists.   
 
3.3.1  Unfair Contract Terms 
Ticket sale terms and conditions are typically offered to consumers in circumstances 
where there is extremely limited bargaining power.  There is inadequate opportunity 
provided for review, all of the relevant terms are not always provided to the consumer, 
terms are offered on a take it or leave it basis and there is effectively no opportunity to 
negotiate.  Some of the terms are contradictory, and many are one-sided and unfair. 

Improved transparency, disclosure and fairness is particularly important given that UMR 
Research suggests that 83% of people52 will pay little or no attention to terms and 
conditions when purchasing a ticket and therefore may be unaware of the restrictive and 
often one-sided terms which may apply. 

(a) Limited time and opportunity for review in the primary tickets market 
Consumers in the primary market typically have no alternative ticket seller from which to 
buy tickets and are given limited time to review the available tickets and complete their 
purchase.  For a high demand event, which sells out in minutes, consumers risk falling 
out of the queue and missing out on tickets or having their tickets released to others, if 
they don‘t complete the transaction within the number of minutes left on the webpage 
timer.  The buyer is given limited time to select their tickets, choose their shipping and 
payment methods and read through all the Terms of Sale before they are timed out, 
resulting in a need to try to apply again for tickets.  Tickets may no longer be available as 
many events sell out within minutes of release and many sites are unable to cope with 
demand at peak times.  Accordingly, buyers can be pressured by extreme urgency in 
making their purchase. 
                                                 
52 Independent research commissioned by eBay and conducted by leading research company UMR nationally in July 2010 
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When completing payment, a buyer on www.ticketmaster.com.au is given less than 10 
minutes to complete information relating to shipping and payment methods, read the 
privacy disclosure, read a 10-plus page product disclosure document relating to ticket 
insurance (available through a hyperlink as a separate PDF) and determine whether to 
purchase insurance, and to read additional terms and conditions referencing and 
containing links to the Purchase Policy and the Privacy Policy.  This seems most 
unrealistic.   

(b) Contradictory or undisclosed terms 

Even if a consumer were able to take the time to read the most obvious terms and 
policies, they will be presented with various terms which seem contradictory, and be 
provided with a vague reference to ―additional terms and conditions‖ that may apply to 
their purchase, as may be determined by the relevant Promoter or the applicable venue.  
The Promoter‘s and the venue‘s applicable terms and conditions may be referenced but 
are often not readily available (the consumer would need to make separate inquiries to 
ascertain these) and these may include additional unfair terms.  More unfair terms may 
also be printed on the back of their tickets once they receive them, which may be weeks 
after purchase.  As is discussed in the ―Big Day Out‖ case study in Section 3.3.2 below, 
this practice gives rise to serious consumer concerns and raises many questions regarding 
the legal enforceability of such terms. 

(c) Unilateral rights to vary 
Promoters often reserve the right to vary their terms and conditions for any event.  So, 
even if the buyer reads the terms and conditions provided at time of purchase, they can‘t 
be sure these won‘t change.  If they do change, ticket holders are told they have no 
redress – in most circumstances the Promoter states that their ticket can‘t be returned or 
exchanged or resold. 

(d)  No opportunity to negotiate 
If the consumer does track down and read all the terms and conditions and has concerns 
with them, they have no real opportunity to negotiate these with the Promoter.  For a 
popular event, there will be tens of thousands of fans clogging up phone lines willing to 
buy the tickets on any terms.  A fan who attends an outlet in person and stands amidst a 
mob of other fans who have queued overnight to buy tickets which are likely to sell out 
within minutes of release almost risks physical injury if they hold up the queue asking for 
details of these terms and conditions and trying to negotiate with the salesperson who has 
no authority to negotiate on these in any event. 

(e) Inequality of bargaining power 
All of the above circumstances give rise to a significant inequality of bargaining power 
between consumers and Promoters.  Ticket buyers in Australia have limited, if any, 
bargaining power when purchasing tickets in the primary market. 

(f)  Unfair contract terms 
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Ticket purchasers in the primary market are routinely presented with a standard form 
contract (or a number of contract terms which together are intended to comprise the 
underlying contract), and the contract terms are offered on a take it or leave it basis with 
little opportunity for the consumer to adequately read let alone  negotiate the terms. This 
makes it even more important that the terms and conditions be fair and reasonable.  This 
is regularly not the case.   

For example, when purchasing a ticket through Ticketmaster at ticketmaster.com.au, a 
ticket purchaser is presented with a number of standard form contract terms and 
conditions (referred to collectively below as the ―Terms of Sale‖) including the website 
Terms of Use, Purchase Policy and Privacy Policy.53  Some of these terms are outlined 
below:   
 
The Purchase Policy provides that: 
 

―Event Providers reserve the right, without refund of any amount paid, to refuse 
admission to, or eject any person who… fails to comply with the Event Provider‘s 
rules.  Breach of terms or rules will terminate your license to attend the event 
without refund.‖ 

 
The Event Provider‘s rules are nowhere on the site and a hyperlink to them is not even 
provided.  eBay considers it unfair that the Promoter has a right to unilaterally terminate 
the contract without rights of refund for breach of rules which are not even brought to the 
consumer at the time of purchase. 
 
The Purchase Policy states that: 
 
  ―each ticket you purchase is a license to attend a particular event and is subject 

to additional terms set forth on that ticket.‖ 
 
However, in many cases, those additional terms are not made available until after the 
tickets are received by post or collected by buyers weeks or months after their initial 
purchase. 
 
Purchasers are required to agree to the following in respect of suspected violation of 
Terms of Use: 
 

―You understand and agree that in Ticketmaster‘s sole discretion, and without 
prior notice, Ticketmaster may …. Cancel your ticket order, or tickets acquired 

                                                 
53 Source:  http:/www.ticketmaster.com.au, Retrieved 28 June 2010  

http://www.ticketmaster.com.au/
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through your ticket order …. Ticketmaster is not required to provide any refund to 
you if it exercises any of its rights and remedies because you have violated these 
Terms or any of Ticketmaster‘s rights‖. 

 
The last reference to Ticketmaster‘s rights is most unclear in its meaning and is unfair as 
it allows Ticketmaster to unilaterally penalise a ticket purchaser by terminating the 
contract for alleged breach of rights that have not been properly brought to the attention 
of the ticket purchaser in the first place. 
 
This level of disclosure arguably fails to meet standards that have been required by the 
High Court of Australia:  

 
―Where a ticket or other document is intended by the issuer to contain terms of 
the contract such as an exemption clause or a foreign jurisdiction clause or other 
special condition, the issuer cannot rely on those terms unless, at the time of 
contract, it did all that was reasonably necessary to bring the terms to the other 
party‘s attention:‖

54   
 
eBay submits that referring to but not attaching or disclosing additional terms is unlikely 
to be adequate disclosure, with the consequence that such additional terms are unlikely to 
form part of a binding contract at all, for the reasons discussed in Section 3.3.2(a) below. 
 
Ticketek‘s Terms of Sale (available on Ticketek.com.au) raise similar concerns in respect 
of their fairness.  For example, they include the following provisions: 
 

―The right is reserved to add, withdraw, reschedule or substitute artists and/ or 
vary advertised programs, prices, venues, seating arrangements and audience 
capacity‖ (Paragraph 2) 

These could be substantial changes – yet consumers have no rights if they occur.  It is not 
reasonable for Ticketek to have unilateral rights to vary the Terms of Sale and the 
characteristics of the goods or services to be provided pursuant to the ticket without the 
buyer receiving a right to terminate and procure refund. 
 

―The right of admission is reserved and is subject to the seller‘s and the venue‘s 
terms of admission, copies of which are available from Ticketek on 
request.‖(Paragraph 4) 

                                                 
54

 Oceanic Sun Line Special Shipping Company Inc v Fay [1988] HCA 32; (1988) 165 CLR 197 at 228-229 per Brennan J; 
MacRobertson Miller Airline Services v Commissioner of State Taxation (WA) [1975] HCA 55; (1975) 133 CLR 125 at 137 per 
Stephen J, 143 per Jacobs J; Sydney Corporation v West [1965] HCA 68; (1965) 114 CLR 481 at 485 per Barwick CJ and Taylor J; 
see too at 503 per Windeyer J. (referenced in eBay International AG v Creative Festival Entertainment Pty Limited (ACN 098 183 
281) [2006] FCA 1768 (18 December 2006)  

http://www.austlii.edu.au/au/cases/cth/HCA/1988/32.html
http://www.austlii.edu.au/au/cases/cth/HCA/1975/55.html
http://www.austlii.edu.au/au/cases/cth/HCA/1965/68.html
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For reasons stated above, requesting and obtaining these is unlikely to be practical during 
the timeframes required.  They should be disclosed upfront and Ticketek should not have 
unilateral rights to avoid or limit performance of its obligations on the basis of terms 
which are not brought to the attention of consumers at the time of purchase. 

 

3.3.2 Misleading and deceptive conduct 
 
There are a number of aspects of current ticket distribution practices which can be 
misleading to consumers.  These include: 
 

 statements that are made to generate hype and demand for an event such as 
that a show will be held for ―one night only‖ when subsequent shows are able 
to be organised and released almost immediately following sell out of the 
initial show; misleading pricing with additional charges above the face value 
of the ticket not clearly disclosed and which don‘t reflect the true cost of the 
provision of the service.  These can amount to 25-30% of the ticket cost.  
Promoters should be required to provide pricing information in a transparent 
manner which complies with component pricing provisions of the Trade 
Practices Act and enables consumers to readily identify the final price they 
will pay for their tickets before the transaction occurs.  In many instances, all 
applicable ―on costs‖ cannot be ascertained until a purchase is completed or 
almost completed.  For hospitality and corporate packages the pricing of 
applicable components is rarely disclosed and the true ticket price is often 
―hidden‖; and 
 

 statements made by Promoters that ticket sales and transfers are in breach of 
contract terms and that tickets will be cancelled if sold or transferred.  In some 
instances such contract terms may be enforceable but in many instances they 
are not.   In many instances, the Promoters have no valid basis for claiming 
that they can and will identify and cancel transferred tickets.  In marking such 
statements, they can mislead consumers into believing that tickets purchased 
on the secondary market will be cancelled or worthless, when that is simply 
not the case.  This, in turn, leads to consumer detriment as the ticketholder can 
be left with a ticket which they can‘t return for a refund, but mistakenly 
believes they can‘t on sell or transfer. 

 
As eBay has discussed points 1 and 2 above elsewhere in this submission, the balance of 
this Section relates to the third point above. 
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Case Study:  eBay International AG v Creative Festival Entertainment Pty Ltd. (―The Big 
Day Out Case‖) 
 
In 2006, eBay successfully challenged the enforceability of terms and conditions 
purportedly prohibiting resale of tickets and permitting a Promoter to cancel tickets in 
alleged breach of those resale terms.  eBay wishes to highlight two important points 
arising from this case which continue to cause issues for consumers.   
 
(a) A condition prohibiting resale printed on the back of a ticket was found to be 
unenforceable  
 
The Big Day out promoter, Creative Festival Entertainment (―Creative‖), appointed 
Ticketmaster as the ticketing agent for the event.  Tickets were available online and over 
the counter through various sales channels.  The terms and conditions applying to tickets 
purchased varied depending on how the tickets were purchased, e.g. online or at an outlet.   
 
Creative sought to rely on a condition appearing on its website (rather than 
Ticketmaster‘s website) which purportedly prohibited resale of tickets.  The condition 
was also referenced on the back of tickets.  The applicable condition (condition 6) stated:   

 
'Should this ticket be re-sold for profit it will be cancelled and the holder will be 
refused entry. This condition specifically prohibits ticket re-sale through online 
market or auction sites.'  
 

Ticketmaster‘s online terms and conditions of sale did not provide a link to Creative‘s 
terms (nor was there any such link at all on the Ticketmaster website), and online 
purchasers did not receive their tickets referencing this term until approximately six 
weeks after completing their purchase.   
 
As a result, some ticket purchasers were not informed of this very important condition 
prior to purchase, and accordingly the Federal Court found that the condition did not 
form part of the contract.  This meant that the purported condition prohibiting resale and 
providing for cancellation of resold tickets was not enforceable.    The Court further held 
that Creative had engaged in misleading and deceptive conduct in making representations 
that tickets sold in alleged breach of condition 6 would be cancelled. 
 

The Court found in favour of eBay‘s argument that terms and conditions upon which the 
ticket was sold to the purchaser were those repeated five times throughout the purchase 
process on the different webpages.  Importantly, these did not include condition 6 that 
purported to prohibit resale and provide for cancellation.  Condition 6 was of no 
contractual force or effect because it had been added without agreement after the contract 
was made.   
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eBay highlights this point as the terms and conditions used by Promoters continue to refer 
to and seek to rely on terms which are not always made readily available to consumers at 
the time of purchase, and as such, are not incorporated as terms of the contract between 
the Promoter and initial ticket purchaser.  The terms and conditions referenced in Section 
3.3.1 above provide examples of this.  This practice should be addressed as it can cause 
significant detriment to consumers.  This is consistent with the standard Rares J applied 
in the Big Day Out Case when he said: 
 

―Creative intends to sell over 220,000 tickets at $120 each, thereby generating 
revenue in the order of about $26 million. It is not unreasonable to expect it to get 
its contractual documents (including those online) right if it wants to rely on 
terms that have strict and perhaps drastic consequences for freedom of contract 
of purchasers from it .‖ 55  

 
(b) Creative misled ticket holders by representing that the condition had contractual 
force. 
 
By sending a ticket with a new condition which was not made available to consumers at 
the time they completed their purchase, and by representing that that condition was part 
of the contract under which the tickets were purchased and that the condition was 
effective as a condition of sale, the Court also found that a false representation had been 
made by Creative. 
 
Creative acknowledged that it could not trace every ticket nor could it determine whether 
a purchaser had complied with this condition.  Assertions made by Creative that tickets 
onsold in alleged breach of those terms would be cancelled were therefore found to be 
misleading and deceptive under sections 51A and 52 of the Trade Practices Act as 
Creative did not have reasonable grounds for asserting that it would and could detect and 
cancel tickets sold in alleged breach of the condition.  Per Rares J: 
 

―The implication conveyed by new condition 6 is quite clear. It is that Creative 
has the means of detecting a sale, will discover it, and will cancel the relevant 
ticket.  Creative has conveyed, in substance, a representation that Creative is 
legally entitled to and will detect and cancel any ticket for any Big Day Out 2007 
festival which is resold by anyone for profit. And the effect of that conduct is also 
to convey a representation that the holder of any ticket which is resold for profit 
will be refused entry to the Big Day Out 2007 festival for which it was issued. 

 
―Creative accepted, by its ‗if we catch you‘ argument, that it could not detect all 
resales at a profit. Indeed, Ms McBeath‘s evidence was that Creative could not 
cancel tickets which had been sold on eBay unless it could identify the ticket 

                                                 
55 eBay International AG v Creative Festival Entertainment Pty Limited (ACN 098 183 281) [2006] FCA 1768 (18 December 2006) 
http://www.austlii.edu.au/au/cases/cth/federal_ct/2006/1768.html  at 26 July 2010.  

http://www.austlii.edu.au/au/cases/cth/federal_ct/2006/1768.html
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number.  She said that was ‗... because we can‘t trace every ticket‘. It follows that 
Creative did not have reasonable grounds, to make the representation that every 
ticket resold for profit would be cancelled.‖

56 
 
Although several years have transpired since the Big Day Out case, Promoters continue 
to make the same arguments advanced by Creative and continue to fail to get their 
contractual documents in order.  They continue to seek to enforce contract terms which 
are unfair and misleading and that are not properly disclosed to consumers; and they 
continue to assert that they have binding and enforceable contractual rights to cancel 
tickets in circumstances where this is open to challenge. 
 
Case Study:  Cricket Australia Ashes Series 2010 
 
eBay believes that Cricket Australia‘s sale of tickets for the 2010/11 Ashes Series is a 
further case in point. 
 
When completing an order for the Vodafone Ashes Test Match between Australia and 
England in Perth on Thursday 16 December 2010, on the Ticketmaster.com.au site, the 
following language appears in the Terms and Conditions on the billing page:  
 

―You must not (i) re-sell any tickets to the matches played at the Venue at a 
premium or ….(iii) re-sell to any third party who will,, or is likely to, re-sekk any 
such tickets at a premium ….. without the prior written consent of Cricket 
Australia.  Note.  If the ticket is  sold or used in contravention of this condition, 
the bearer of the ticket will be denied admission to the Venue … If you breach 
your contract with Cricket Australia, without limiting other remedies available to 
Cricket Australia, you will be denied admission to the relevant match.‖ 

57 
 

A similar notice also appears on the ticket search page on the Ticketmaster website.58  
While the term has been disclosed to consumers prior to purchase, unless Cricket 
Australia has in place a means of detecting all resales of tickets in breach of these terms, 
and of cancelling all tickets sold in breach of these terms, and determining who should be 
denied admission to a match for having breached these terms, then eBay contends that 
this statement is potentially in breach of Part V of the Trade Practices Act.  Similar 
statements were found to be misleading when made by Creative in respect of tickets to 
the Big Day Out 2007 festival in circumstances where Creative did not have a process in 
place for tracing every ticket. 
 
 
 
                                                 
56  Ibid at paragraphs 72-74.  
57 www_ticketmaster_com_au_checkout_order.png 
58 Ticketmaster, Sports Box Office, Australia v England Day 1 – Bronze (West Grassbank) 16 December 2010 
http://www.ticketmaster.com.au/event/130044DCA27B58A8?artistid=1138215&majorcatid=10004&minorcatid=676 at 26 July 2010.  

http://www.ticketmaster.com.au/event/130044DCA27B58A8?artistid=1138215&majorcatid=10004&minorcatid=676
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Recommendation: 
An outcome of the review should be for the Government to review the terms and 
conditions used by Promoters and require them to: 
 
(a) offer terms and conditions relating to the sale of tickets which are readily available 

for consumers to read, are easily understood, and which are not unfair;  
(b) commit to engage in selling practices which are not misleading or deceptive; and 
(c) administer and enforce fair and reasonable terms and conditions against all 

ticketholders.   
 
For those terms which prohibit resale and empower Promoters to cancel tickets, 
Promoters should first be required to demonstrate that such terms are fair, reasonable, in 
the public interest, and enforceable.  If enforceable, they should be enforced against all 
resellers or purchasers and not simply those who resell or purchase tickets on 
eBay.com.au. 
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Section 4:  Regulatory Experience 
 

In this Section eBay analyses: 
 the reasons why ticket scalping occurs; 
 regulatory approaches that have been implemented in Australia and 

internationally; 
 the effectiveness (or lack thereof) of regulation in addressing scalping; and  
 the impact regulation has had on consumer interests. 

 
As Chapter 4 of the Issues Paper includes details of various regulatory approaches, eBay has not 
replicated those in its submission.  Instead, eBay provides supplementary material and discuss 
alternative approaches, including the benefits and risks associated with these. 
 
4.1 Overview 
 
Many regulatory options have been explored in Australia and overseas to attempt to restrict or 
prohibit the resale of tickets in an attempt to curb ticket scalping.  Evidence suggests that these 
efforts have had no real impact on scalping beyond moving ticket resales from transparent online 
forums like eBay.com.au to other venues with less transparency, significantly less consumer 
protection and certainly no refund or purchase protection policies.  eBay has expressed its 
concerns in Section 1 that regulation is likely to have the effect of pushing ticket resales 
underground, thereby depriving consumers of the protection and visibility offered by transparent 
mechanisms such as the eBay marketplace. 
 
Regulation has also had other serious, unintended consequences including: 

 reducing the availability of and access to tickets; 
 driving up pricing; 
 impacting consumers‟ privacy and personal security; and  
 causing inconvenience to fans when tickets are cancelled or when they are unable 

to obtain a refund, transfer, onsell or otherwise recoup the cost of tickets which 
they are unable to use.   

 
eBay discusses below the ways in which attempts to regulate the secondary tickets market have 
not been effective in reducing scalping and protecting consumer‟s interests; which is why many 
jurisdictions in the United States have been rapidly moving towards deregulation of the market, 
rather than regulation. 
 
As the then-Governor of New York State, Elliot Spitzer, rightly stated upon the 2007 repeal of 
New York‟s regulations that had imposed price caps on ticket resales: 
 
"There has always been a black market; there have always been scalpers … [t]here was no way, 
even before the internet, to successfully regulate and succeed in enforcement. With the internet, 
with the opportunity to buy and sell online, it became almost a ridiculous effort."1 
                                                 
1 NY1 News, “State Lawmakers To Vote On Making Ticket Scalping Legal”, 30 May 2007.  Available at: 
http://www.ny1.com/?SecID=1000&ArID=70230  

http://www.ny1.com/?SecID=1000&ArID=70230
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In the least, as a threshold question, any expansion of legislation regarding tickets resales must 
consider whether there is real evidence to support the contention that such measures actually 
increase the general public‟s ability to secure tickets at affordable prices.  In fact, detailed 
research recently conducted by the New York Department of State (further details of which are 
outlined below) suggests that this contention is simply not true.2  If, contrary to existing research, 
there is actually any demonstrable benefit in terms of increased availability of affordable tickets 
for genuine fans, we then need to examine whether any such benefit is diminished or eroded by 
loss of consumer protections, increased risk of exposure to fraudulent activity and impact on 
privacy and personal security. 
 
eBay contends that the primary ticket market should be the focus of any review and reform, as 
improving primary distribution practices is the only practical way to minimise or eliminate 
opportunities for „scalping‟ to occur in the first place.  However, if there is to be any regulation 
of the secondary market, this should also be equitably extended to any resale of tickets by the 
Promoters themselves including sports codes, their clubs, and corporate hospitality groups.   
 
Regulation solely focused on the secondary market or some areas of the secondary market would 
be counter-productive in that it would reduce the impetus for Promoters to improve their primary 
distribution systems to the real benefit of fans and may further entrench existing anti-competitive 
and unfair trade practices.  eBay contends that the most effective way to minimise „scalping‟ is 
for the Promoters to take steps to ensure that the tickets reach those people who value them the 
most, and who therefore are least likely to want to sell them on at an inflated price.   

The futility inherent in simply regulating the secondary tickets market, without addressing the 
problems that exist in the primary tickets market, was acknowledged in the New York 
Department of State‟s February 2010 “Report on Ticket Reselling and Article 25 of the Arts & 
Cultural Affairs Law”. Noting “…a change in attitude concerning the public interest [with 
respect to ticket resales] and the subsequent action the legislature should take to protect the 
same”3, the Report went on to state: 

“The shift away from controlling prices on the secondary market coincides with the logic that 
absent price controls on the primary market, the affordability of a ticket can never truly be 
guaranteed.”4 
  

                                                 
2 New York Department of State, “Report on Ticket Reselling and Article 25 of the Arts & Cultural Affairs Law”, February 2010, at p7. Available 
at: http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf 
3 New York Department of State, “Report on Ticket Reselling and Article 25 of the Arts & Cultural Affairs Law”, February 2010, at p2. Available 
at: http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf 
4 New York Department of State, “Report on Ticket Reselling and Article 25 of the Arts & Cultural Affairs Law”, February 2010, at p2. Available 
at: http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf  

http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf
http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf
http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf
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4.2 Regulation of the secondary market alone fails to address the root causes of ticket 
onselling 

 
It is both inevitable and desirable that a secondary ticket market exists to some extent.  As 
outlined in Section 3 of this submission, some of the factors that determine the scale of the 
secondary market, other than supply and demand and the proportion of tickets initially made 
available to genuine fans in the primary tickets market, include: 

- how far in advance of the event tickets go on sale; 
- the inevitability that not all people who purchase tickets will be able to or continue to 

desire to attend the event and may want to transfer their tickets to other people; 
- that some people will not want or be able to spend time (and potentially take time off 

work and forgo income) seeking tickets when they initially go on sale in the primary 
market; and 

- that others will not decide to attend an event until close to the event.5  

Furthermore, as the New York Department of State asserted in its February 2010 “Report on 
Ticket Reselling and Article 25 of the Arts & Cultural Affairs Law” (the “NY Report”): 

“The establishment of ticket prices on the primary market that are below the true market 
value of such tickets in fact creates the opportunity for speculation and subsequent 
markups on the secondary market.” (emphasis added)6. 

In light of these factors, there will always be some level of ticket resales, even if legislative or 
regulatory restrictions or prohibitions exist.  Because the business of ticket resale is demand 
orientated, some argue that anti-ticket reselling legislation is useless7.  It simply addresses the 
side-effects, and not the root cause, of the problem: poor distribution practices in the primary 
market.  In so doing, it fails to address the reasons why there exists demand for a secondary 
tickets marketplace.   

In justifying the existence and practices of its own ticket reselling business, TicketsNow, 
Ticketmaster‟s vice-president, Joe Freeman, acknowledged the inevitability of ticket resales and 
asserted that regulation will only be effective in driving sales underground: 

"You and I both know there is a thriving ticket-broker industry... so the law is really a 
fiction... We very strongly feel the law needs to be modernized to reflect the reality of 
internet commerce. By keeping a price cap in place, you're really just driving the [resale] 
business into the shadows."8 

  

                                                 
5 Jasmin Yang, A Whole Different Ballgame: Ticket Scalping Legislation and Behavioural Economics?  Vanderbilt University,Journal of 
Entertainment Law and Practice 111 (2004-2005) http://law.vanderbilt.edu/publications/journal-entertainment-technology-
law/archive/download.aspx?id=1757  at 26 July 2010.  
6 New York Department of State, “Report on Ticket Reselling and Article 25 of the Arts & Cultural Affairs Law”, February 2010, at p6. Available 
at: http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf 
7 Quote from Gary Adler, counsel for the National Association of Ticket Brokers in the United States in Heather Collura, Movement to deregulate 
ticket resale is spreading, USA Today, dated 5 July 2007,  
http://www.usatoday.com/sports/2007-07-04-ticket-resale-deregulation_N.htm  at 26 July 2010.  
8 CBC News, Ticketmaster says pricey resale tickets protect consumers, Last Updated: Friday, 2 January 2009  The Canadian Press Read more: 
http://www.cbc.ca/consumer/story/2009/01/02/ticketmaster-consumers.html#ixzz0sydGhIW6  at 26 July 2010.  

http://law.vanderbilt.edu/publications/journal-entertainment-technology-law/archive/download.aspx?id=1757
http://law.vanderbilt.edu/publications/journal-entertainment-technology-law/archive/download.aspx?id=1757
http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf
http://www.usatoday.com/sports/2007-07-04-ticket-resale-deregulation_N.htm
http://www.cbc.ca/consumer/story/2009/01/02/ticketmaster-consumers.html#ixzz0sydGhIW6
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Recommendation: 
 
eBay recommends that the Government encourage Promoters to take action to alleviate the 
problem at its source, before embarking on the costly and less effective exercise of regulatory 
intervention.  This approach is also far more consistent with the wishes of consumers, as 
revealed in the UMR Research outlined in Section 4.6.   
 
4.3  United States Case Study – New York State 
 
The State of New York has not only moved towards deregulation of the secondary tickets 
marketplace (for example, by repealing price-capping legislation), but has in fact shifted its focus 
towards regulating and prohibiting certain activities on the part of primary market participants.  
These regulatory moves were seen as necessary to ensure that consumers were protected against 
undesirable activities in the primary tickets market, such as ticket conditions purporting to 
prevent resale of tickets. 
 
 2007: Deregulation of the secondary marketplace  

In 2007, the State of New York joined a growing number of North American states (such as 
Illinois, Florida, Louisiana, and Minnesota)  in repealing legislation that capped the prices of 
tickets resold in the secondary marketplace.  

“… the trend nationwide [since 1999] has been toward internet sales and deregulation; 
many states, including New York, have amended their laws to remove price-caps in order 
to “permit a free market to work its magic.”9 

In signing the law repealing the price caps, then-Governor Elliot Spitzer said: 
 

“Scalping laws did not make sense … This will be good for the venues, good for 
consumers and good for the artists.”10 

 
Then-Governor Spitzer had also previously said: 
 

“Ticket scalping laws historically have not worked … I think permitting a free market to 
work its magic there is the smart approach.”11 

 
In reporting the New York ticket price-capping repeal, Jeff Jacoby of the Boston Globe said: 
 

“All told, 42 states [including New York] have decided that the heavens won't collapse if 
people who own tickets to games and shows are free to sell them for whatever the market 
will bear -- as free as people who own real estate, shares of stock, Beanie Babies, or just 

                                                 
9 New York Department of State, “Report on Ticket Reselling and Article 25 of the Arts & Cultural Affairs Law”, February 2010, at p10. 
Available at: http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf 
10 Nicholas Confessore, “Hey Buddy, Need Tickets?”, The New York Times, 4 June 2007.  Available at:  
http://empirezone.blogs.nytimes.com/2007/06/04/hey-buddy-need-tickets/#more-2073 
11 Nicholas Confessore and Danny Hakim, “Albany Close to Agreement to Ease Ticket Resale Limits”, The New York Times, 31 May 2007.  
Available at:  http://www.nytimes.com/2007/05/31/nyregion/31albany.html?_r=1  

http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf
http://www.nytimes.com/2007/05/31/nyregion/31albany.html?_r=1
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about anything else. Last week, abandoning its irrational bias against scalping, Major 
League Baseball announced a five-year agreement with StubHub, a leading online 
reseller of tickets to entertainment events. Teams will recommend StubHub to fans who 
want to sell their tickets or buy some from other fans; in return, MLB will collect a share 
of StubHub's revenue.”12 

 
As will be discussed in Section 4.4 below, price-capping legislation has failed to ensure that 
ticket prices are reduced or that consumers have greater access to tickets.  The reasons for that 
failure include those cited by Jacoby: 
 

“With 45 murders in Boston so far this year -- five in the past week alone -- it seems more 
than a little crazy to be siccing police officers on harmless ticket-sellers. 

“But even if Boston were as safe as Mister Rogers' Neighborhood, treating scalpers as 
criminals would serve no public benefit. Price controls -- whether on gasoline, medical 
care, or baseball tickets -- are never a smart idea. They invariably distort the market, 
frustrate consumers, encourage hoarding, and lead to shortages. Letting buyers and 
sellers sort things out in a free market is the best way to keep the supply of any 
commodity available at a fair price.”13 

2010: Regulation of primary tickets market participants 
 
In July 2010, Article 25 of New York‟s Arts & Cultural Affairs Law was amended with the effect 
that it even  further deregulates the resale of tickets, enabling consumers to safely buy and sell 
event tickets on Internet marketplaces that provide consumer protections.  Significantly, Article 
25.30.1 now prohibits primary market participants from undertaking certain activities with 
respect to ticket resales: 
 

“Notwithstanding any other provision of law to the contrary, it shall be prohibited for 
any operator of a place of entertainment, or operator's agent, to: 

 
(a) restrict by any means the resale of  any  tickets  included  in  a subscription  or  

season ticket package as a condition of purchase, as a condition to retain such 
tickets for the duration of the subscription or season ticket package  agreement,  
or  as  a  condition  to  retain  any contractually  agreed  upon  rights  to  
purchase future subscription or season ticket packages that are otherwise 
conferred in the  subscription or season ticket agreement; 

 
(b) deny access to a ticket holder who possesses a resold subscription or  season 

ticket to a performance based solely on the grounds that such ticket has been 
resold; or 

 

                                                 
12 Jeff Jacoby, “Scrap Scalping Laws”, The Boston Globe, 8 August 2007.  Available at: 
http://www.boston.com/news/globe/editorial_opinion/oped/articles/2007/08/08/scrap_scalping_laws/ 
13 Jeff Jacoby, “Scrap Scalping Laws”, The Boston Globe, 8 August 2007.  Available at: 
http://www.boston.com/news/globe/editorial_opinion/oped/articles/2007/08/08/scrap_scalping_laws/ 
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(c) employ a paperless ticketing system unless the consumer is given an option  to 
purchase paperless tickets that the consumer can transfer at any price, and at any 
time, and without additional fees, independent of  the  operator or operator's 
agent.”14 

 
Article 25.30.3 now also addresses the Ticketmaster/TicketsNow conflict of interest discussed in 
Section 3.1.3 and the adverse impact such relationships can have on consumers by providing 
that: 
 

“No operator or operator's agent shall sell or convey tickets to any secondary ticket 
reseller owned  or controlled  by  the  operator or operator's agent.”15 

 
The Statement in Support of the Bill that ultimately amended Article 25 in July 2010 stated as 
follows: 
 

“This legislation would also provide new consumer protections on the primary market, by 
prohibiting venue operators and their agents from employing paperless ticketing systems 
that do not allow consumers to transfer their tickets independent of the operator or 
operator's agent, unless the operator offers the consumer a choice of purchasing 
independently transferrable tickets in another form. Operators and their agents would be 
prohibited from charging differing face value prices on any given ticket based on its form 
or transferability. Additionally, an operator or operator's agent would not be allowed to 
assess service charges on transferable forms of tickets simply because those tickets are 
transferable independent of the operator.”16 

 
In a press release issued on 18 May 2010, New York Governor David Paterson discussed the 
important benefits to consumers of statutorily enabling them to transfer tickets independently of 
primary market participants: 
 

“This important consumer protection will ensure that consumers can give tickets as gifts, 
and transfer or sell tickets that they cannot use to other people without having to go 
through the entity from which they originally purchased the tickets.”17  

Recommendation: 

eBay believes that the New York case study provides a telling example of how regulation that is 
directed simply at the secondary market and not the primary market is not only futile, but 
actually results in consumer harm: harm that the state of New York has now sought to remedy 
through instead regulating the primary tickets market.  If the Government considers that 
regulatory intervention is necessary to protect consumer interests, eBay recommends that the 
Government consider implementing regulations directed at the primary market similar to those in 
Article 25.  

                                                 
14 Available: http://public.leginfo.state.ny.us/ 
15 Available at http://public.leginfo.state.ny.us/  
16 Bill S8340A: Relates to resale of tickets to places of entertainment.  Available at: http://open.nysenate.gov/legislation/bill/S8340A  
17 Statement from Governor David A. Paterson, 18 May 2010.  Available at: 
http://www.ny.gov/governor/press/051810_StatmntGovDavidAPaterson.html 

http://open.nysenate.gov/legislation/bill/S8340A
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4.4 Pricing regulations in the secondary market are ineffective and fail consumers 

Legislation regulating ticket onselling has previously existed in numerous North American states 
and other countries for years, and data from those countries does not suggest that the legislation 
has been effective in eliminating ticket scalping, or improving consumers‟ access to tickets.  
Quite the contrary: empirical data supports the contention that such legislation has actually had 
an inflationary effect on the face value of tickets in jurisdictions in which secondary sales are 
restricted or banned.  This is one of the reasons that most jurisdictions in the United States have 
either chosen to not implement, or repeal, legislation that regulates the secondary tickets market. 
Prior to the enactment of amendments to New York‟s Arts & Cultural Affairs Law in July 2010, 
the New York Department of State conducted detailed research into the impact of price-capping 
legislation on ticket pricing and availability for consumers.  This research culminated in a 
February 2010 report entitled “Report on Ticket Reselling and Article 25 of the Arts & Cultural 
Affairs Law”18 (the “NY Report”), in which the New York Department of State suggests that 
regulatory regimes that restrict or cap ticket prices in the secondary market have not proven to be 
effective at ensuring genuine fans can get tickets in the first place or in limiting the existence of 
the secondary tickets market: 

“In comparing the availability and cost of tickets in New York State with that of other 
states where price caps in the secondary market are in effect, the Department failed to 
establish any causal connection between the existence of price caps and the availability 
and cost of tickets on the primary and secondary market.”19 (emphasis added). 

Independent economic studies in fact support the view that laws prohibiting scalping actually 
reduce supply and drive up prices20, whereas legitimized onselling can increase competition and 
keep prices low bringing benefits to consumers.21  Several of these studies are discussed below.    
One explanation offered is that tickets sold on the eBay marketplace have competing prices 
available as a means of price comparison and that the competition created by multiple sellers 
means prices adjust to what the market will bear.22  This is consistent with eBay‟s views on the 
benefits of transparency as discussed in Section 2.2.   

Other studies also show that markets which restrict on-line trading end up significantly pushing 
up prices on resold tickets.  The emergence and power of exclusive licensed or “authorised” 
dealers in such markets is considered to be a contributing factor23 and eBay has provided 
examples of problems that can arise when there is not a level playing field for all resellers; that 
is,  “authorised” and “connected” resellers can drive up prices as a result of their legally 
protected status.  These problems are discussed in the context of North America in Section 3.1.3 
and in the context of the Australia and the AFL Grand Final in Section 3.2.4.   The existence of a 
strong secondary market with many sellers generates lower prices than would be achieved 

                                                 
18 Available at: http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf 
19 New York Department of State, “Report on Ticket Reselling and Article 25 of the Arts & Cultural Affairs Law”, February 2010, at p5. 
Available at: http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf 
20 For example Elfenbein, D Do Anti-Ticket Scalping Laws Make a Difference Online?  Evidence from Internet Sales of NFL Tickets, June 30, 
2006.   
21 For example, P County, Some Economics of Ticket Resale, Journal of Economics Perspective, Spring 2003.   
22 Live Performance Australia, Ticket Scalping Discussion Paper Australian Entertainment Industry Association, dated December 2006, page 9.   
23 Kevin Hassett (2008): Estimating the Consumer Benefits of Online Trading," , Mimeo, page 25 

http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf
http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf
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without the possibility of resales or with restrictions on licenses limiting the number of sellers24 
and should be the desired outcome of the review. 

In 2007, Fortune Magazine highlighted the flaws in the argument that restricting the secondary 
market will lead to lower prices, citing research findings that anti-scalping laws actually had an 
inflationary effect on ticket prices: 

“Originally, scalping laws were intended to protect consumers, on the belief that 
allowing the reselling of tickets would limit access to events only to the super wealthy. 
Much of the economics literature over the years has described the folly of anti-scalping 
laws. A study last year by Craig Depken, an economist at the University of Texas at 
Arlington, found that such laws actually result in higher prices at the box office - an 
average of $2 extra for a baseball ticket and $10 extra for a football ticket.”25 

This finding has been supported by additional studies that been conducted on the effects of anti-
scalping laws on ticket pricing. For example, according to one study, ticket prices in markets 
with licensed dealers are, on average, estimated to be about 50% higher than in other markets. 26  
Regulating all ticket sales to ensure that only licensed dealers have access to the secondary 
market also leads to increased costs to consumers and effectively diverts Government resources 
to protecting the private sector business interests of licensed secondary market dealers and 
primary market players.27  The existence of a strong secondary market with many sellers 
generates lower prices than would be achieved without the possibility of resale or with 
restrictions on licenses limiting the number of sellers.28  

A 2006 study conducted by Daniel Elfenbein in the United States29 analysed data for nearly 
400,00 transactions for National Football League tickets completed on eBay.com between 2002 
and 2005.  The study classified states into 5 different categories, depending on their anti-scalping 
laws:  

1. states with no regulation 
2. states with restrictions on resales at event sites; 
3.  states which require resellers to be licensed (markups unrestricted);  
4. states which require resellers to be licensed (markups restricted but in some states as high 

as 50%); and 
5. states which prohibit resale above face value of the ticket.  

 
The  Elfenstein study found that: 
 “stricter anti-ticket scalping regulation are associated with lower levels of online trade, 

with higher incidence of transactions that occur across state boundaries and are hence 
harder to regulate, and with prices and markups for online transaction that are even 
higher than those in states with no anti-scalping laws.  States that require resellers to be 

                                                 
24 Haskett, Ibid. 
25 Tim Arango, “StubHub sets ticket prices free”, Fortune Magazine, 31 May 2007.  Available at: 
http://money.cnn.com/2007/05/31/magazines/fortune/pluggedin_arango_stubbhub.fortune/index.htm  
26 Haskett, Ibid.Page 4 
27 Ibid 
28 Ibid 
29 Elfenbein, Daniel W, “Do Anti –Ticket Scalping Laws Make a Difference Online?  Evidence from Internet Sales of NFL Tickets (June 30 
2006).  Available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=595682 

http://money.cnn.com/2007/05/31/magazines/fortune/pluggedin_arango_stubbhub.fortune/index.htm
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licenses and limit markups by statute see the highest prices in the online resale 
market.”30 

 
The Elfenstein study was expanded and further analyzed by Kevin A Haskett in his paper 
“Estimating the Consumer benefit of online Trading” using ebay.com data from 2005 to 200731. 
Again this was a substantial study analyzing more than 4.9 million ticket sales.   Both studies 
reported very similar findings.   The Haskett study confirmed that, in the sample, there were 
roughly 225 fewer tickets sold through eBay.com, where resellers were required to be licensed, 
and 500 fewer tickets where resales were prohibited above the face value of the ticket.  Both 
studies  demonstrated that ticket prices were, as a result of reduced supply, higher in states where 
resales were prohibited or restricted, “any kind of regulation is associated with higher prices 
overall”.32  In the Haskett study, requirements for resellers to be licensed drove the per-ticket 
price for the relevant sample up by more than $200, and restrictions on resales drove the price up 
by $50.  Consumers in regulation-free states paid on average $145 less per ticket than those in 
regulated states.33   Stricter regulations were associated with fewer online transactions, a greater 
frequency of transactions that crossed state borders, as well as higher prices and markups in the 
secondary market, prompting Haskett to conclude: 

“We find that states with anti-scalping laws have created an environment which is 
anything but consumer friendly.  Indeed, prices in regulated states are much higher, and 
aggregate spending on NFL tickets in resale markets would increase, according to our 
estimates, by about $1 billion per year if anti-scalping regulations were adopted nation 
wide.”34 

Gary Adler, counsel for the National Association of Ticket Brokers in the United States, 
references other empirical data which shows that, in free markets, prices come down.  He 
confirmed that 40% of tickets resold on the secondary market in the United States are sold below 
face value.35Price regulation is unnecessary in a market with multiple suppliers lacking any great 
ability to differentiate their product, other than by price.  A ticket to an event is fairly generic 
(within a seating category or class) and there is no reason why it should only be offered for sale 
to the general public through only one seller or at a fixed or capped price.  If many sellers were 
able to distribute the same tickets, competition would have a downward impact on overall ticket 
pricing. 
 
Old Dominion University sports management professor Stephen Shapiro and research partner 
Joris Drayer of the University of Memphis recently conducted the first academic study of ticket 
brokers in the United States surveying approximately 1000 brokers. The findings of their paper 
"Understanding Ticket Brokers" were presented on Thursday, July 15, at Ticket Summit 2010, 
the ticket broker industry conference in Las Vegas.  Their study concludes that while the industry 
continues to suffer from negative stereotypes associated with street scalping, ticket brokers are 

                                                 
30 Ibid page 2 
31 Kevin Haskett, Ibid, 
32 Ibid at page 24. 
33 Ibid, page 25 
34 Ibid, page 29 
35 Ibid, page 15.  
Ticket resale is spreading, USA Today, dated 5 July 2007,   
http://www.usatoday.com/sports/2007-07-04-ticket-resale-deregulation_N.htm at 26 July 2010.  

http://www.usatoday.com/sports/2007-07-04-ticket-resale-deregulation_N.htm
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increasingly legitimate, self-regulating business people who provide a convenient and 
trustworthy service.36  Shapiro is quoted as saying:   

"Ticket brokers have dealt with negative portrayals from consumer and the media, 
creating a perception that brokers drive the price up for high-demand events so that some 
fans can't afford tickets … In fact, the industry is a global one now … And in many ways, 
state laws regulating the reselling of tickets for sporting events and concerts haven't kept 
up with the evolution of the industry into a giant, online marketplace.  The ticket broker 
industry has been legitimized and self-regulated, lessening the need for government 
intervention,” 37  

Shapiro went on to say: 

."It's a free market, and you certainly don't want to limit competition. The teams also 
want people in the seats, to take advantage of ancillary revenue - concessions, parking - 
or just have a better atmosphere in the stadium.”38 

These studies support eBay‟s contention that deregulating to allow legitimised competitive on-
selling brings benefit to consumers.  Attempts to regulate are unnecessary as there is very limited 
data to support that consumers suffer any detriment as a result of onselling and in fact there is 
data to suggest that in many instances consumers pay less when onselling is available.  The 
emergence and growth of ticket brokers in deregulated markets who offer consumers competitive 
prices and operate legitimate businesses, many of which offer refunds and other consumer 
protections, provide an improvement on the options currently available to consumers in the 
primary market.  These benefits have been recognised in New York: 
 

“One of the greatest benefits in removing the price caps has been the legitimization of the 
ticket resale industry, providing business and employment opportunities for New York 
residents. These legitimate businesses also contribute to the State’s economy.  
The ticket resale market allows consumers unable to attend an event for which they have 
tickets to recoup their costs by selling the tickets to another consumer. Additionally, the 
secondary market provides a valuable service to tourists and visitors willing to pay a 
premium to purchase high-quality tickets to events on short notice. In fact, the resale 
market provides significant benefits to the hotel industry, which uses concierge-procured 
tickets as a selling point. In most cases, the secondary marketplace also offers a safe 
alternative to unlicensed street-based scalpers, against whom consumers have no 
recourse when sold fraudulent tickets.”39 

  

                                                 
36 Study at ODU:  Brokers Stubbing Out Scalpers, By Ed Miller, The Virginian-Pilot, August 4, 2010, Available at 
http://www.istockanalyst.com/article/viewnewspaged/articleid/4373007/pageid/1  
37 ,Ticket Brokering: ODU Prof Explores Supply Side of Scalping Industry in Seminal Study, Posted 14 July 2010, available at 
http://www.odu.edu/ao/news/index.php?todo=details&id=23007 
38 ,Ticket Brokering: ODU Prof Explores Supply Side of Scalping Industry in Seminal Study, Posted 14 July 2010, available at 
http://www.odu.edu/ao/news/index.php?todo=details&id=23007 
39 http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf P7 

http://hamptonroads.com/2007/10/ed-miller
http://www.istockanalyst.com/article/viewnewspaged/articleid/4373007/pageid/1
http://www.betterticketing.com/articles/Ticket_Reseller_Report.pdf


 

© eBay 2010 Section 4, Page 11 

 

Recommendation: 
 
In light of its potential and real inflationary effects, regulation of the secondary ticket market, 
though well intentioned, is simply not in the best interests of consumers, as it will lead to 
increased ticket prices.  While regulation may reduce the volume of ticket sales in highly 
transparent markets like eBay.com.au, it is also likely to increase ticket prices and drive such 
sales into less visible forums with little to no consumer protection..  A deregulated, competitive, 
secondary ticket market would enable more legitimate secondary ticket resale businesses to 
operate, offer consumers safe alternatives to less visible and less reputable „scalpers‟ and bring 
benefits to consumers including improved choice and in many instances reduced prices. 
 
4.5 Privacy and personal security implications 

An additional concern with any regulation is the impact it can have on privacy and personal 
security.  eBay representatives have previously seen proposed regulations which would have 
required on-sellers of tickets to display, in any advertisement, the row and seat numbers of  
tickets being sold.  Such proposals raise serious concerns regarding personal privacy and 
security.   

An eBay user transacts on eBay.com.au via their chosen user name.  The user name is a 
pseudonym that allows the user to maintain anonymity in dealing with other buyers and sellers, 
although as part of the registration process, eBay is provided with the user‟s personal details. 

When a user wishes to sell or auction an item using eBay.com.au, that item is listed on the 
website with a brief description and the seller‟s user name.  Once a user successfully buys an 
item his/her user name is displayed next to the item.  Disclosure of specific seating details 
enables the seller and people familiar with the buyer to know that the person who uses that 
particular user name is likely to be physically present in that particular seat during the relevant 
sporting event. 

Principle 8 of the National Privacy Principles recognises the importance of anonymity as a 
dimension of privacy law and provides: 

“Wherever it is lawful and practicable, individuals must have the option of not 
identifying themselves when entering transactions with an organisation.”  

One of the reasons noted in the National Privacy Guidelines dated 7 May 2000 as to why a 
person would wish to retain anonymity is: 

“... preventing public knowledge of a person‟s whereabouts in order to avoid physical 
danger for example from a former abusive partner”. 

There is no good practical or legal reason to require identification of seating, particularly where 
this can lead to identification of the seller or purchaser and it is contrary to the spirit of 
Australian privacy legislation.   Such a requirement would have the potential to significantly 
compromise a person‟s privacy.  For example, where a former abusive partner, with knowledge 
of their partner‟s user name(s), is able to use eBay.com.au to identify tickets their ex-partner has 
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purchased, which would enable them to locate that person on a specified date and time at a 
particular event. 

eBay is also concerned about the impact that any legislation might have on online trading and 
consumer confidence in being able to trade online anonymously.  If consumer confidence is 
eroded by consumers being concerned that they cannot trade anonymously, then this is another 
reason consumers may turn away from trading in safer online forums like the eBay marketplace.  
They may turn to alternatives which offer less transparency, less consumer protection and less 
protection of their personal and financial information.  eBay believes this is in direct contrast to 
the policy aims of the Privacy Act. 

Any regulation which discourages online trading through safer forums like eBay.com.au only 
increases the chances of trading occurring in offline environments where consumers may need to 
physically meet with a stranger in order to exchange money and tickets.  This increases the risk 
of theft, fraud and physical harm, and poses other risks to personal safety. 

Recommendation: 

While eBay notes that a right of privacy must be balanced against community interests and 
public interests, eBay believes that, in the circumstances described above, the right of privacy 
and personal security should prevail, because no public interest benefit appears to be achieved by 
requiring the publication of seating detail.  Its only useful purpose would be to enable Promoters 
to identify and cancel onsold tickets which eBay does not consider is in consumers‟ interests. 
eBay therefore recommends that should any regulation be introduced, it should not require the 
publication of such data. 

4. 6 Why regulate? - Australia’s regulatory experience  

Adequate generic and specific legislation already exists to support competition and fair trading 
practices in Australia.  Australia also has comprehensive, easily accessed and regularly used 
consumer protection laws and regulations at Federal and State levels.  These have been bolstered 
by the Australian Consumer Law which came into effect this month.  These laws can be 
leveraged to ensure that consumer interests are protected in the primary market, which is where 
eBay submits the majority of issues arise and also is the only place they can be practically 
addressed.  Before incurring additional costs introducing any further legislation targeted at the 
secondary market, Promoters should be required to improve their primary distribution practices, 
and in some cases, review their contracts so as to comply with the requirements of both Part IV 
and Part V of the Trade Practices Act and the state Fair Trading Acts.  eBay has provided 
examples to support this in Section 3 of its response.   
 
Some Australian states also still have Prices Regulation Acts which have traditionally been used 
to proclaim maximum prices for essential goods and services.  New South Wales has already 
unsuccessfully experimented with using this Act to regulate ticket sales, and it has more recently 
considered, but ultimately did not proceed with, introducing additional legislative prohibitions on 
ticket scalping (beyond the limited ones discussed in the Issues Paper).  There is a significant 
cost to taxpayers in revisiting this issue over and over again. 
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In addition, sufficient laws already exist to address issues of theft, selling of stolen property and 
the very low instances of fraud which may arise from time to time in the ticket onselling market 
(as in any market).  The instances of these are not sufficiently higher in relation to ticket sales as 
to warrant any additional market-specific legislation.   
 
While regulation of the secondary ticket market may be directed at protecting a small subset of 
„vulnerable customers‟ who may suffer loss as a result of the behaviour of another small group of 
unscrupulous ticket scalpers, regulation directed at assisting this minority (which, in itself, is 
arguably futile and could expose that minority to greater dangers) will lead to lower quality 
outcomes for the majority. 
 
Queensland and Victoria have implemented legislation to regulate ticket onselling and in this 
section of the Submission, eBay examines the regulatory approaches adopted in those States..  
While NSW also currently has some more limited legislation, this is confined to sales within the 
vicinity of prescribed venues and locations so does not impact online selling.  As NSW has 
however experimented with regulating ticket onselling through legislation in the past, we discuss 
the reasons this was not considered effective or worthwhile and was ultimately abandoned.  
 
Recommendation:  
  
Further regulation of ticket onselling is not needed and cannot be justified.  A more dynamic, 
competitive, transparent and efficient consumer friendly primary marker together with a 
deregulated competitive secondary ticket market would bring the most benefit to consumers.   
 
 
4.6.1 Victoria 
 

The key features of the Victorian Major Sporting Events Act 2009 (and the preceding Sports 
Event Ticketing (Fair Access) Act 2002) (together the Victorian Legislation) are discussed in 
Chapter 4 of the Issues Paper.  In eBay‟s experience, ticketing schemes for Declared Events have 
generally permitted onsale of tickets provided this is limited to the face value of the ticket or 
below. 

eBay has put in place various practices to assist its buyers and sellers be aware of and comply 
with their obligations under the Victorian Legislation.  These include prominent warning and 
information messages as detailed in Appendix 1 of this Submission.  For example, eBay requires 
that tickets for Declared Events under the Victorian Legislation must be listed at the face value 
of the tickets or below, using the “Buy it Now” function. 

eBay considers the following features of the Victorian legislation to be positive: 

1.  The legislation improves transparency as Promoters are required to disclose the ticket 
allocations, so consumers have better visibility of the number of tickets made available to 
the general public and the number of tickets set aside for corporates, members, hospitality 
etc.  This can lead to improvements in primary distribution practices because the Minister 
has the power to require that an approved ticket scheme for an event “provide that 
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specified minimum proportion of tickets to the event must be made available for sale or to 
distribution to the public generally or to particular classes”. 

2.  As it is event specific, the legislation is focused on a limited subset of events which are 
expected to be popular and generate sufficient demand to lead to ticket shortages and 
opportunities for scalping.  This is preferential to legislation which attempts to regulate 
all events, including events which are unlikely to generate sufficient demand to lead to 
ticket shortages and opportunities for scalping.  Legislation focused on a limited subset of 
events enables secondary marketplaces like eBay.com.au to more easily review and 
understand the ticketing pricing and constraints around resale, and to work with the 
relevant department and Promoters to put in place steps to support compliance by users.  
There is significant effort associated with implementing these steps and it would not be 
practicable for marketplaces like eBay.com.au to put them in place for every event.  The 
limited number of events so far declared under the Victorian legislation has meant these 
requirements, though creating additional complexity and effort have not been 
unmanageable.  

Given the repeated complaints from Promoters about scalping, it should be in their interests to 
take advantage of the protection already offered by the Victorian Legislation and to apply to the 
Minister to have their events declared.  However, it is curious that very few Promoters have 
sought to have their events declared and brought within the purview of the Victorian legislation.  
Cricket Australia‟s 2010 Boxing Day Test is a case in point.   

It appears Promoters are reluctant to disclose their ticketing allocations and to modify their 
existing distribution practices, both of which may be required in order to obtain Ministerial 
approval of their ticketing scheme.  Rather than apply for an event to be declared, it appears that 
some Promoters prefer to continue their existing flawed ticket distribution practices; complain 
about scalping after they have, in effect, facilitated it; try to restrict consumers‟ rights to return or 
onsell tickets through unfair ticketing terms and conditions; and then apply pressure on eBay to 
enforce the Promoter‟s own ticket terms and manage or restrict onselling of their tickets after 
they created the mess in the first place.  In light of the limited take-up of the available legislative 
protection in Victoria eBay suggests that additional legislation is not needed.   
When events have been declared under the Victorian legislation, and consumers are provided 
with more transparent information about ticket allocation, consumer complaints still arise;, 
however, these have rightfully been aimed at Promoters rather than so-called „scalpers‟.  
Consumers have continued to complain bitterly about “approved” ticketing schemes.  The 
majority of complaints have centred upon: 

 the Promoters‟ failure to allocate sufficient tickets in the primary market to the 
general public (or, more accurately, to supporters of the sport or to the fans of those 
clubs participating in the event); and 

 the legitimised and protected onselling by exclusive “authorised resellers”, corporate 
or hospitality groups, or other partners at prices beyond the reach of the average fan.   
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These practices drive up the cost of tickets for consumers by limiting supply and legitimising 
only some parties‟ rights to onsell for profit.  The AFL Grand Final discussed in Section 3.2.4 is 
an excellent example of where the Victorian legislation has failed to achieve its stated intent. 

4.6.2 Queensland 
Queensland has in place legislation which focuses on specific events or facilities as summarised 
in Chapter 4 of the Issues Paper.  The Major Sports Facilities Act 2001 causes the most concern 
for eBay and is discussed below. The Act makes it unlawful for a seller to sell or offer for sale 
tickets to events held at eight specified Stadiums in Queensland at a price greater than 10% 
above the original ticket price.  The law provides that it is also unlawful for a buyer to purchase a 
ticket for such an event at a price greater than 10% above the original ticket price.  These 
prohibitions apply even if the seller had to pay additional charges greater than 10% of the 
original ticket price in order to procure the ticket, and even if the purchaser is willing to pay a 
greater amount. 

eBay has again taken proactive steps to inform buyers and sellers of their potential obligations 
under this legislation.   These include prominent warning and information messages as detailed 
in Appendix 1 of this Submission.   

The absence of requirements for Promoters to provide information about their ticketing scheme 
and to put in place reasonable distribution practices to ensure an adequate number of tickets are 
released to the general public in the first instance are significant failings associated with the 
Queensland legislation.  These failings impact the law‟s ability to meet its stated intention of 
ensuring consumer access to affordably priced tickets at major venues in Queensland, and 
increase the risk of driving resales underground.  

In addition, by being targeted at venues rather than events, the Queensland legislation goes 
beyond what is required to protect consumers where scalping may be expected and creates 
considerable increased difficulty and costs for marketplaces like eBay.com.au and law 
enforcement.  As these are the eight major venues in Queensland, the majority of major events in 
Queensland are captured by the legislation – even those events where ticket supply may actually 
exceed demand.  Monitoring infringing ticket purchases and sales must be extremely difficult for 
police, who are relied upon to enforce these laws.  They could more effectively focus their 
limited resources and minimise wasted costs if the legislation had more specific focus.By not 
requiring improved primary ticket distribution practices, the Queensland legislation fails to 
prevent scalpers from continuing to acquire bulk lots of tickets in the primary market for resale 
through less visible and detectable means to avoid prosecution.  Face to face transactions and 
newspaper classifieds sales remain difficult for law enforcers to detect and police.  The 
Queensland legislation fails to address the large volume of tickets allocated to corporate, 
hospitality and other groups in the primary market, and creates a market advantage and 
protection for Promoters who may chose to enter the secondary market and resell tickets 
themselves.  eBay does not consider it appropriate that they be permitted to onsell for profit 
when others are not.  The consumer detriment this can cause is discussed in detail in Sections 
3.1.3 and 3.2.4.   

eBay has serious concerns about the potentially anti-competitive impact the Queensland 
legislation can have by protecting the market control of Promoters and enabling them to sell 
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tickets through means such as auctions, while restricting other potential competitors from 
operating in that same market.   
 
4.6.3 Enforcement of existing legislation 
 
If legislation restricting or banning secondary sales of tickets for major events was to be 
introduced, this would necessarily need to apply not only to online environments, but offline as 
well.  Enforcement of such legislation would also need to occur in both online and offline 
environments. 
 
eBay‟s experience is that enforcement tends to be focussed on the most transparent markets – 
where,  the risk of fraudulent activity and consumer harm is minimal – and is ineffective in less 
transparent offline markets, where the risk of fraudulent activity and harm is greatest.  This 
conundrum would need to be overcome if regulation is to be effective.  Ill-considered legislation 
which is not supported by comprehensive enforcement processes targeting and effectively 
monitoring, preventing or prosecuting offline trading is very likely to be to the detriment of 
consumers.  This is because such legislation will result in trades being driven off platforms such 
as eBay.com.au (with its built-in consumer protection measures) and other “visible” on line 
forums such as online classifieds, to areas with much less visibility and protection for consumers.  
This will make it very difficult for government to police and detect, and even more difficult for 
consumers to obtain redress in the event of a counterfeit or cancelled ticket. 
 
This is not a speculative concern.  For example, enforcement of the Queensland anti-scalping 
laws is the responsibility of the computer crimes unit within the Queensland Police Force, which 
suggests that online users face a higher risk of prosecution than offline traders.  This means that 
the legislation and enforcement practices in Queensland may discourage trading in safe 
environments like eBay.com.au, and fail to address trading in more risky offline environments.  
This undermines rather than improves consumer protection. 
 
Where legislation regulating or prohibiting scalping already exists, eBay has sought to gather 
data to understand the frequency with which scalpers are currently prosecuted in Australian 
states.  There are very few reported charges.  The paucity of data suggests that prosecutions 
under the legislation are low and this is a common experience internationally.  Even Suncorp 
Stadium General Manager, Paul Sergeant admits: 

"While the Queensland Government has some of the toughest anti-scalping ticket laws in 
the world, these operators are invisible, often being based overseas. They keep moving, 
and therefore are hard for authorities to track down and prosecute."40 

These comments demonstrate that the laws do not address or prevent the problem.  They do not 
result in any discernible consumer benefit. 

In relation to Victoria, a government source has confirmed to an eBay representative that, to 
date, no one has been prosecuted under Part 9 (Sports Event Ticketing) of the Major Sporting 
Events Act 2009, and that the legislation has simply been used to remove advertisements for 

                                                 
40 Suncorp Stadium, News & Press releases 2008, Beware of Unscrupulous Ticket Sellers for Andre Rieu Concerts, Warns Stadium Chief  dated 
26 November 2008, http://www.suncorpstadium.com.au/default.asp?PageID=192   at 26 July 2010.  

http://www.suncorpstadium.com.au/default.asp?PageID=192
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tickets at a premium and to cancel tickets that have been purchased from scalpers.  This confirms 
eBay‟s concerns that legislation can drive ticket sales underground by targeting only the most 
obvious and public instances, and that it is ineffective in catching „scalpers‟ or protecting 
consumers who, in the end, are the ones who suffer from ticket cancellation. 

The experience overseas also supports eBay‟s views.  The South African government passed 
laws making it an offence to sell 2010 FIFA World Cup tickets for profit.  The special World 
Cup court established to deal with a wide range of prosecutions linked to the tournament and to 
which it assigned more than 100 magistrates has mostly heard cases of theft, fraud or assaults on 
foreign visitors, and charges laid against foreigners for drink driving, drug possession and theft.41  
This demonstrates that the relative frequency and impact of scalping on consumers is much 
lower than other issues, and that limited Government and police resourcing is indeed better 
focused on more serious crimes. 

Few prosecutions were made under the South African anti-scalping laws, but this does not 
appear to be for want of scalping occurring.  Frequent sightings of scalpers have been reported 
outside stadiums.42  The tickets being offered for sale are from, what police are reported to 
believe, are corporate allocations and batches of tickets given by FIFA to member associations 
which are marked 'not for sale'.  The largest prosecution of which eBay is aware, involved a 
seller who was a European events director with a sports hospitality company catering to the 
corporate hospitality market, and a former employee of that company.43 

These types of examples demonstrate the inaccuracy of the contention that the resale of tickets is 
adversely impacting genuine fans or the wider public‟s ability to access tickets at reasonable 
prices.  The premium and large volume of tickets which find their way into the hands of serious 
„scalpers‟ aren‟t tickets that were ever part of the general public allocations anyway; but rather, 
were tickets set aside by Promoters for hospitality and other corporate and member purposes 
which were not used for their designated purpose.  This reinforces eBay‟s contention that the 
best way to prevent scalping and improve genuine fans‟ access to tickets is to address the volume 
of tickets made available to the general public in the first instance at the primary distribution 
level. 

4.6.4 Past regulatory experiences – the failed NSW attempt to regulate ticket resales 

In the mid 1980s, the Prices Regulation Act was used in NSW in an attempt to prevent scalping 
of tickets for proclaimed events.  In three years, the Government was only able to secure 10 
prosecutions, prompting the then-Minister for Business and Consumer Affairs, Mr Peacocke, to 
describe it as “totally ineffective”.  Mr Peacocke said the following in 1989 when discussing the 
effectiveness of the Act in addressing scalping of Rugby League tickets: 

 
“The honourable member asked me why I do not proclaim this year's rugby league grand 
final. If I were to do that today, what would happen? Would the scalpers suddenly 

                                                 
41  Trevor Thompson, Media attack policing of scalping,  ABC Grandstand Sport, dated 21 June 2010 10:47pm AEST  
http://www.abc.net.au/news/stories/2010/06/21/2933119.htm  at 26 July 2010.  
42  Ibid.  
43   Paul Fraser, Briton arrested over alleged ticket scalping  Sydney Morning Herald, dated 4 July 2010, http://www.smh.com.au/world/briton-
arrested-over-alleged-ticket-scalping-20100703-zv0d.html  at 26 July 2010.  
 

http://www.abc.net.au/news/stories/2010/06/21/2933119.htm
http://www.smh.com.au/world/briton-arrested-over-alleged-ticket-scalping-20100703-zv0d.html
http://www.smh.com.au/world/briton-arrested-over-alleged-ticket-scalping-20100703-zv0d.html
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disappear? Who would be protected? The cost of policing proclaimed events is 
considerable… Additional costs are involved if scalpers are arrested - which is not easy 
to effect … Then the police become involved and costly court action is required-all for no 
effect in an attempt to protect the public.  The real issue lies not with the Government 
trying to protect spectators from scalpers; it lies in the failure of the rugby league to 
control this practice.  Without any doubt the rugby league has failed in that respect. It 
put tickets on sale months before the grand final.  It allowed tickets to be bought in bulk.  
It allowed all tickets to be sold before it was known which teams would contest the grand 
final.  The consequence is that the fans whose teams will appear in the grand final cannot 
buy tickets.  Some months ago I spoke to Mr Quayle, the general manager of the New 
South Wales Rugby League. I warned him that the Government would not proclaim this 
event. I suggested he should retain 1,000 tickets from sale, to be sold on the day at the 
face value of the tickets. If the rugby league had done that, the scalpers would have made 
nothing from resale because they would have been competing with the sale of tickets at 
their face value.  The power to control ticket sales lies squarely with the rugby league. 
If anyone is to blame for scalping, it is the rugby league. I am determined that the 
Government will not pick up the tab for policing this matter. 
 
How many tickets do the scalpers have? That is hard to estimate. I should be surprised if 
the number represented a fraction of one per cent of the total tickets sold. The scalpers 
operated at last week's final, an event which was not proclaimed. They were buying 
tickets. That match was not sold out; 10 000 seats were vacant. I presume therefore that 
the scalpers must have lost on that day. I suggest that all the fuss and bother about this 
issue is misplaced. If one really weighs the matter one would realize that the honourable 
member should have approached Mr Quayle and the rugby league some months ago, 
when we announced we would do nothing about scalpers. This is a total non-issue. It is 
about time that the rugby league and other organizations finally put their houses in 
order. The only complaint I have received about scalping has been one today. We did 
not proclaim the rugby union final, and there was no complaint about that. The level of 
complaints is so low as to be minimal, and not worth worrying about..” (emphasis 
added) 44 [bold our emphasis] 

eBay submits that, in the past twenty years, little has changed.  In 2005, the NRL was again in 
front of the NSW Government pleading for intervention when it sold tickets to the Grand Final 
so early in the season while many teams in the competition were still capable of making the 
finals, with no real restrictions or controls over the distribution of tickets.  Promoters still fail to 
get their houses in order, but expect others such as eBay and now the Government (and the 
public purse) to pick up the cost and inconvenience of fixing their mess. 

eBay‟s views on effective solutions as discussed in this Submission are not radical and they are 
not new.  Australia has tried and failed several times to implement different types of regulation 
to effectively address ticket onselling. 

                                                 
44 Commonwealth, Legislative Assembly,  19 September, 1989 10 1 17 (Mr Andrew Peacocke, Minister for Business and Consumer Affairs) 
http://www.parliament.nsw.gov.au/Prod/parlment/hanstrans.nsf/V3ByKey/LA19890919/$file/492LA070.PDF  at 26 July 2010.  
 

http://www.parliament.nsw.gov.au/Prod/parlment/hanstrans.nsf/V3ByKey/LA19890919/$file/492LA070.PDF
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Recommendation: 

eBay submits that Australia should now look to deregulation (just like the United States) and that 
far more effective measures can be implemented at the point of primary distribution without the 
need for secondary market regulation.  In conducting this review, the Government faces an 
important decision on which direction it wants to head, as regulation can either encourage 
positive change in the primary market – towards a dynamic and competitive market to the benefit 
of genuine fans – or hold it back. 

 
4.7 What do the Australian consumers think? 
 
The NSW Fair Trading Minister Virginia Judge has acknowledged the low number of complaints 
that consumers make about ticket scalping, confirming that the NSW Department of Fair Trading 
received only 40 complaints in the past five years.45  The Issues paper also refers to a “minimal” 
number of complaints.  In light of the low number of complaints serious questions must be asked 
as to whether regulation of ticket onselling is really in the public interests.  eBay contends that 
the only interests which are served by regulation are those of the Promoters. 
 
eBay has consistently maintained that : 

 if Promoters and Government genuinely want to improve the accessibility of tickets to 
fans at affordable prices, much more needs to be done by the Promoters to improve ticket 
distribution (especially as taking effective action is well within their capabilities) and that 
the primary market is where Government attention is best focused; trying to tackle the 
perceived problem of scalping in the secondary market alone is simply trying to shut the 
gate after the horse has bolted; it is neither practicable, nor cost-effective nor equitable; 
and 

 the actual scale of the problem of „scalping‟ does not justify Government intervention in 
the secondary market. 

Independent research commissioned by eBay and conducted by leading research company UMR 
in NSW in October 2005 and again nationally in July 2010 suggests these views have 
considerable consumer support. 
 
The July 2010 survey shows that consumers view the allocation of a large amount of tickets to 
corporations as a far more significant issue than the issue of „scalping‟. 
 
Asked „when people find that tickets to major sporting events have been sold out, which do you 
think is the greater problem?‟, 44% responded that the „number of tickets allocated to 
corporations for their staff and clients, who may not be fans, to use‟ was the greater problem; 
versus 31% who thought „the number of tickets that have been bought by scalpers who want to 
resell them at a profit‟ was the greater problem.  Twenty two per cent of respondents felt „neither 
of the above is a significant problem in my view‟. 
                                                 
45 Joe Hildebrand, Ticket scalping could be legalized or replaced with special ballots, the Daily Telegraph, dated 30 June 2010, 
http://www.dailytelegraph.com.au/news/ticket-scalping-could-be-legalised-or-replaced-with-special-ballots/story-e6freuy9-1225885927379   at 
26 July 2010.  

http://www.dailytelegraph.com.au/news/ticket-scalping-could-be-legalised-or-replaced-with-special-ballots/story-e6freuy9-1225885927379


 

© eBay 2010 Section 4, Page 20 

 

 
Another key finding from the survey was that 70% of respondents agreed or agreed strongly that  
„too many tickets for major sporting and cultural events are allocated to corporate sponsors, 
hospitality packages and VIPs and this inconveniences more people than professional scalpers‟.  
Only 17% of respondents disagreed or strongly disagreed with this proposition. 
 
Looking at the marquee events of the major football codes, the 2010 national survey shows that 
67% of AFL fans think the code „fails to allocate enough Grand Final tickets to the two clubs 
that make it (to the final) for distribution among their members‟, versus only 18% who think 
there is sufficient allocation of tickets to the finalists.  Among NRL fans, 41% don‟t think the 
code allocates enough tickets to the competing clubs‟ fans, versus 29% who think the allocation 
is sufficient. 
 
Seventy two per cent of respondents agreed or strongly agreed with the statement that „once I‟ve 
bought a ticket it is my property and I should be able to sell it just as I can any other private 
property‟. Sixty seven per cent of respondents also agreed that “I should be free to resell spare 
tickets wherever I want, not just on a website chosen by the event organiser”. 
 
Furthermore, 66% of respondents agreed or strongly agreed that the secondary market „enables 
real fans to get hold of tickets that they would otherwise have missed out on.‟ 
 
At best, the research suggests that most consumers regard scalpers with disdain. 
 
However, 70% of respondents agreed or strongly agreed that „it is the duty of the event organiser 
rather than government to ensure that tickets for events do not fall into the hands of ticket touts 
and scalpers‟; and 59% of respondents agreed or strongly agreed that „the government should 
not ban or regulate the reselling of tickets because any laws will need to be enforced and police 
have many far more important things to deal with.‟ 
 
In the 2005 survey, the majority of respondents who were regular attendees of sporting events in 
NSW thought that ticketing distribution systems were unfair and should be improved before the 
Government considers legislation.  For example, 70% of all respondents found the following 
argument was either a convincing or a very convincing argument against the need for legislation: 
„Sports administrators like the NRL could fix most of the problem by limiting the number of 
tickets each person can buy, perhaps by no more than five or six.  The government should do this 
before legislating rules.‟ 
 
In the 2010 national survey, 86% of respondents agreed that it is reasonable „for ticket 
distributors to limit the number of tickets that a single purchaser can buy‟.  Sixty four per cent of 
respondents thought that 6 tickets or fewer would be an appropriate limit (4% said two tickets; 
29% said four tickets and 31% said six tickets). 
 
There is significant opposition from the public to the practice of identifying and barring entry to 
those members of the public who have purchased tickets on the secondary market.  Sixty one per 
cent of respondents said it is unfair that „if a ticket distributor finds out that a ticket to a specific 
seat has been resold...the holder of that ticket is refused entry‟. 
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The July 2005 survey showed that the NSW public believes that there is simply not enough of a 
problem to justify Government legislation as a priority.  Eight two per cent of all respondents 
thought that the NSW Government had more important issues to deal with. 
 
Furthermore, 66% of all respondents in the 2005 survey believed that more than 9% of all tickets 
sold to a major event, like the NRL Grand Final, would have to be resold by professional 
scalpers for the problem to be big enough to justify the Government introducing legislation.  The 
total number of tickets sold on eBay.com.au for that year‟s Grand Final represented less than 2% 
of the total number of all tickets sold to the game.  This number included many tickets that were 
sold by sports fans to others, a practice which, the research suggests, the public does not regard 
as an issue.  eBay research shows that the number of tickets resold for major events on 
eBay.com.au is typically around only 1% of the total number of tickets sold for the same events 
in the primary market.. 
 
The attention that respondents said they pay to the terms and conditions on event tickets is scant.  
In the 2010 survey, only 3% of respondents said they pay „a lot‟ of attention, 12% of respondents 
said „a fair bit‟; 39% of respondents said „just a little‟; and 44% of respondents said „none at 
all‟. 
 
Given that the terms and conditions often include onerous restrictions on the resale of tickets, 
restricted or no rights to refund, and other terms which may be unfair to consumers, it  is 
concerning that 83% of respondents are paying little to no attention to these.  This highlights the 
need for governments to work with Promoters to require them to improve the transparency and 
fairness of their terms and conditions.  This is particularly important given the lack of consumer 
protections available once tickets have been purchased, such as returns or refund rights. 
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Section 5:  Improvements and Recommendations 
 
5.1 Best practice improvements promoters should adopt before regulation can be justified  
 
Some of the problems with primary ticket distribution practices, and some examples of practices 
which can and have been employed successfully by Promoters to address these were highlighted 
in earlier sections.  Summarised below are suggested improvements which could be implemented 
by Promoters to curb ticket scalping and improve Consumer access to tickets on the primary 
market.   For some events where supply cannot be increased to meet demand, a multi-faceted 
approach is required at the primary distribution level to ensure that sufficient numbers of tickets 
are made available to genuine fans in the first instance.  At a minimum, such steps should be 
implemented by the Promoters before government intervention can be justified. 

Events such as the 2006 FIFA World Cup qualifier between Australia and Uruguay demonstrate 
that when a promoter puts in place a ticketing scheme that favours genuine fans, the issue of 
scalping is minimised to what consumers view as a negligible level.   
 

Current practices which adversely 
impact consumers 

Alternative Practices which benefit consumers  

Only one ticket agency per event -  Allow multiple primary ticket agencies to sell tickets 
to events 

-  Deregulate the market so that resellers can compete 
with primary ticket agencies 

-  Enable access to all resellers on transparent and 
equitable terms to create competition and a level 
playing field 

-  Allow promoters, or sporting clubs to sell tickets 
directly 

 
Resale prohibited, resale above ticket 
value prohibited or resale only 
permitted through exclusive paperless 
ticketing exchange model.   

-  Improve transparency so that consumers understand 
the restrictions which may apply to resale BEFORE 
purchase 

-  Require Promoters to demonstrate that such 
restrictions are necessary to protect their interests and 
will not operate to consumers’ detriment 

-  Require Promoters to offer other options if 
consumers no longer require a ticket, e.g. refunds 

-  If paperless tickets are used, offer consumers an 
alternative exchangeable ticket. 

- Allow multiple resellers to facilitate an exchange or 
resale of tickets so that the primary ticket seller 
doesn’t control both the primary and secondary 
market 

-  Allow the market to determine the price at which a 
ticket can be resold 
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Tickets are not subject to refund  - Promoters should provide more extensive rights to 
refunds.  Most other sellers of goods and services 
provide refunds or credits for unused goods.  Time 
limits could apply.   
 

All tickets are released for sale 
simultaneously and sold out within 
hours of release. 

- Provide priority sales to identified consumer groups 
who have previously parted with cash for related 
events that are not sell-out events e.g. fan clubs, 
sporting team members, season ticket holders 
- Use ballots or allow genuine fans to pre-register for 
high demand events 
- Release tickets in stages  
- Hold back some tickets until close to the event 
- Have in place effective processes to limit the number 
of tickets per purchaser 
- Improve transparency so consumers understand how 
many tickets are genuinely available to the general 
public 
- Increase supply by reducing the number of tickets 
held back for resellers, corporates etc. 
- Where possible, increase supply by scheduling 
additional concerts. 
 

Event may be advertised in misleading 
manner (e.g. ‘one night only’ when 
follow up concerts are quickly able to 
be scheduled and announced 
following initial sell outs). 

- Require promoters to disclose the total number of 
tickets and concerts that may be held, dates and 
proportions of tickets available to consumers. 

Ticketing systems cannot cope with 
demand at peak times and consumers 
may get cut-off, are unable to progress 
in the queue, or lose their place in the 
queue before tickets sell out 

- Use ballots for high demand events 
- Release tickets in stages  
- Provide priority sales to identified consumer groups 
eg fan clubs, sporting team members, season ticket 
holders 
- Provide priority sales to attendees of related but less 
popular events or previous events 
- Ensure website timers provide consumers with 
adequate time to complete their purchase and read all 
relevant information 
 

High allocations of tickets to 
corporations and sponsors, hospitality 
and promotional packages; inadequate 
allocations to consumers 

Reduce the allocations to corporations and sponsors to 
say 5% with a maximum of say 5% also provided for 
hospitality and promotional packages 
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Ticket buying limits may not exist or 
may be able to be easily circumvented 

- Limit ticket purchases to  6 per person 
- Employ more sophisticated systems for cross 
checking data of buyers to reduce multiple 
applications 
 

All ticketing terms may not be made 
available to consumers or understood 
at the time of purchase 

- Simplify and consolidate terms and conditions and 
improve their transparency so they can be more 
readily understood by consumers prior to completing 
their purchase. 
- Ensure terms and conditions comply with ACL 
requirements  
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Appendix 2 

http://forums.ebay.com.au/topic/Community-Spirit/Concert-Tickets/500110506&#msg604374319  

puddleback (154 ) 24/05/2010 09:34 
Why blame ebay? WHat about the 

companies selling the tickets? They could 

easily stop scalping by banning the purchase 

of huge number of tickets on line. If you 

want a huge number of tickets then you 

queue overnight like in the good ol days, and 

pay by cash not credit card. 

lakeland27 (78 ) 24/05/2010 09:36  

 
 

why are tickets different to anything else.. 

last time i bought some spare parts for my 

car , i know the dealer that ordered them 

paid only half of what i did, its pretty 

standard to do so.  

is he a lowlife vulture too? reselling tickets is 

a job like any other,  

and its really just too bad if you miss out. 

the notion of it being unfair doesnt hold up, 

so many things are. you'll get over it. 
  

 

http://forums.ebay.com.au/topic/Ask-A-Member/Wiggles-Tickets-For/600120944&#msg604099406 

beegee5290 (46 ) 3/08/2009 12:04  

 
 

Because people are prepared to pay that 

much ... if not they wont sell simple as that. 

Aren't they referred to as "scalpers"?  

 

But I have noted there are a few things that 

you can buy cheaper from shops NEW than 

off here used, once again it comes back to 

who is prepared to pay what is being asked 

.. or maybe it is more convenient for them to 

shop this way My suggestion is to do your 

research first.  

 

Either way, it is up to the indivual as to what 

they pay, 
a-llama (Private)  3/08/2009 17:45  

 
 

… There is not many markets where sellers 

offer products for sale at cost or below.  

 

Just like in any other marketplace, sellers 

are free to ask whatever price they like - it's 

the buyer who decides whether to purchase 

or not.  

 

dadofmimi (2259 ) 13/08/2009 21:33  

 

The only way you will stop people reselling 

tickets is to not buy them?  

 

http://forums.ebay.com.au/topic/Community-Spirit/Concert-Tickets/500110506&#msg604374319
http://forums.ebay.com.au/contactUser.jspa?requested=puddleback
http://forums.ebay.com.au/viewFeedback.jspa?userid=puddleback
http://forums.ebay.com.au/contactUser.jspa?requested=lakeland27
http://forums.ebay.com.au/viewFeedback.jspa?userid=lakeland27
http://forums.ebay.com.au/topic/Ask-A-Member/Wiggles-Tickets-For/600120944&#msg604099406
http://forums.ebay.com.au/contactUser.jspa?requested=beegee5290
http://forums.ebay.com.au/viewFeedback.jspa?userid=beegee5290
http://forums.ebay.com.au/contactUser.jspa?requested=a-llama
http://forums.ebay.com.au/viewFeedback.jspa?userid=a-llama
http://forums.ebay.com.au/contactUser.jspa?requested=dadofmimi
http://forums.ebay.com.au/viewFeedback.jspa?userid=dadofmimi
http://members.ebay.com.au/aboutme/a-llama
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There may be genuine reasons why someone 

can't go to a concert, but really, if you buy 

something that you no longer need, then 

you would resell it on Ebay or take it back.  

 

Why should this be any different for tickets? 

If the market says they are worth more than 

they were sold for, what is the issue?  

 

I understand that many people snap up 

tickets specifically to resell them and that is 

annoying if you just didn't get to buy them, 

but if people refused to pay more than the 

face value, those people would be left with 

worthless bits of paper? 

phorum_junkie* (106 ) 14/08/2009 01:27  

 
 

Wiggles tickets for sale for more than they 

are worth!!!  

 

Like any other consumer item they are worth 

whatever someone is willing to pay for them. 

 

http://forums.ebay.com.au/topic/Selling/Scalpers/600132292&#msg504104519  

putney32 (3257 )  6/05/2010 17:01  

 
  

OK  

tickets will sell at a price a fan is willing to 

pay,  

thats all  

if some find it too expensive there will be 

others that consider it a bargain just to get 

them.  

 

personally I wouldnt give $1,99 for one let 

alone $199.. or any other figure.  

 

but in a free economy the end user decides 

what a particular item is worth TO THEM>  

 

 

 

http://forums.ebay.com.au/topic/Buying/Lets-Get-Rid/500111164&#msg503789204  

phorum_junkie* (106 ) 13/06/2009 00:02  

 
 

There is a very easy way to get rid of 

scalpers.  

 

Don't buy from them.  

 

They probably get the tickets the same way 

the rest of us do, they sign up with all the 

main ticket agencies and local venues so you 

are offered them before they go on general 

http://forums.ebay.com.au/contactUser.jspa?requested=phorum_junkie*
http://forums.ebay.com.au/viewFeedback.jspa?userid=phorum_junkie*
http://forums.ebay.com.au/topic/Selling/Scalpers/600132292&#msg504104519
http://forums.ebay.com.au/contactUser.jspa?requested=putney32
http://forums.ebay.com.au/viewFeedback.jspa?userid=putney32
http://forums.ebay.com.au/topic/Buying/Lets-Get-Rid/500111164&#msg503789204
http://forums.ebay.com.au/contactUser.jspa?requested=phorum_junkie*
http://forums.ebay.com.au/viewFeedback.jspa?userid=phorum_junkie*
http://members.ebay.com.au/aboutme/putney32
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sale.  

 

How are the sellers of genuine tickets ripping 

anyone off?  

 

The price is there for all to see, you know 

exactly what it is going to cost so how is that 

a rip off?  

 

Obviously anyone who is daft enough to pay 

over the odds thinks it is worth it so how is 

that the seller's fault. Nobody is twisting 

their arm and they are not going to die or 

suffer some dreadful injury if they don't get 

to see an entertainer performing for a couple 

of hours. 

playfulkacheeks (577 ) 24/06/2009 08:12  

 
 

Well I've bought them here and had second 

row to a concert for my daughter. And yes 

maybe it's wrong but she had the best night 

of her life and the smile it brought to her 

face made it worth every cent.... I know but 

isn't it just the same as selling anything on 

ebay and making money. 

commo0077 (9)   25/06/2009 15:11  

 
 

I've often wondered how legally enforceable 

the terms and conditions attached to 

concert/sporting event etc tickets really are.  

 

A theoretical scenario... what if Apple had a 

limited run of 10,000 computers, first in best 

dressed, with the expectation once the run 

was exhausted that they would increase in 

price? Wouldn't you be at least tempted to 

jump in and buy a few with the intention of 

reselling for a profit? I know i would be, and 

i doubt anyone would bat an eyelid.  

 

In fact if you recall when the Iphone was 

first released there were limited numbers 

available and quite a number found their 

way onto Ebay and sold for prices well in 

excess of the RRP, i didn't hear people 

complaining then but in my mind they are 

very similar scenarios.  

 

 

http://forums.ebay.com.au/topic/Community-Spirit/Ticket-Sales/500125428&#msg504118961  

kumbulu2 (20 )   11/05/2010 21:46  

 
 

People will pay what they are prepared to 

pay. If they're willing to pay $300+ to go to 

a concert, good luck to them. They always 

have the choice not to buy. 

http://forums.ebay.com.au/contactUser.jspa?requested=playfulkacheeks
http://forums.ebay.com.au/viewFeedback.jspa?userid=playfulkacheeks
http://forums.ebay.com.au/contactUser.jspa?requested=commo0077
http://forums.ebay.com.au/viewFeedback.jspa?userid=commo0077
http://forums.ebay.com.au/topic/Community-Spirit/Ticket-Sales/500125428&#msg504118961
http://forums.ebay.com.au/contactUser.jspa?requested=kumbulu2
http://forums.ebay.com.au/viewFeedback.jspa?userid=kumbulu2
http://members.ebay.com.au/aboutme/kumbulu2
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http://forums.ebay.com.au/topic/Community-Spirit/Scalping-Tickets/500110453&#msg503760982  

bpuppydog (191 )   26/05/2009 16:18  

 
 

The flip side to all this scalping caper is the 

day when the bands themselves start 

auctioning their tickets online. Now there's a 

worry.  

 

Personally I like scalpers because I can 

always get the tickets I want without having 

to camp outside a ticket seller overnight, I 

just have to pay for them. Which I will only 

do if I want them badly enough. I don't buy 

them from the scalper if I think the price 

isn't worth it, which is really no different 

from the normal way of doing it anyway, so 

it's all good really!  

 

My boss loved me for my scalper finding 

abilities too  

fictions (4732 )  
[Includes additional content edited].  

 

If they went for auction (rather than BIN) 

then the people to blame are the bidders (ie 

people like yourself who are after the 

tickets) who are pushing the prices up. 

Without that push, the prices would not have 

hit that high...but then without that potential 

for profit, your chances of accessing tickets 

would be far more limited.  

 

*shrug*  

 

Things sell for what people are prepared to 

pay (and what they (presumably) can afford 

to spend)  

 

Simply find another ticket (as mentioned) or 

were you specifically after those because of 

their position? (only explanation I can think 

of as to when they went so high...though 

perhaps it is specifically due to there being 

four together?) 
  

 

http://forums.ebay.com.au/topic/Ask-A-Member/Ticket-Scalping/500127197&#msg504163152  

putney32 (3257 )  7/06/2010 15:22  

 
 

it is NOT illegal to re sell tickets, there are a 

FEW exclusions, like the AFL GRAND final 

and a few others but generally, go to the site 

map to see the eBay rules.  

http://forums.ebay.com.au/topic/Community-Spirit/Scalping-Tickets/500110453&#msg503760982
http://forums.ebay.com.au/contactUser.jspa?requested=bpuppydog
http://forums.ebay.com.au/viewFeedback.jspa?userid=bpuppydog
http://forums.ebay.com.au/contactUser.jspa?requested=fictions
http://forums.ebay.com.au/viewFeedback.jspa?userid=fictions
http://forums.ebay.com.au/topic/Ask-A-Member/Ticket-Scalping/500127197&#msg504163152
http://forums.ebay.com.au/contactUser.jspa?requested=putney32
http://forums.ebay.com.au/viewFeedback.jspa?userid=putney32
http://members.ebay.com.au/aboutme/fictions
http://members.ebay.com.au/aboutme/putney32
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buying and selling concert tickets is really no 

different to buying and selling the latest 

TShirt or iPod.  

 

sellers buy and sell for a profit  

buyers decide how much they are willing to 

pay to attain what they want.  

the BUYER decides the end price, no one 

forces the buyer to buy.... the seller offers / 

someone will either buy or not buy. it is a 

calculated financial risk the seller takes. 

phorum_junkie* (106 ) 7/06/2010 18:03  

 

Any item is worth what somebody is 

prepared to pay for it.  

 

Anyone who pays over the odds for anything 

that isn't essential to maintain life is doing 

so entirely by choice.  

 

If you are prepared to pay over the odds for 

a couple of hours entertainment then you 

have the choice to buy, if you very sensibly 

think it is not the best way to spend your 

money then don't bid. 
  

 

http://forums.ebay.com.au/topic/Ask-A-Member/Why-Does-Ebay/600117981&#msg604016485  

phorum_junkie* (106 ) 25/05/2009 17:42  

 
 

It is not illegal to sell tickets at above face 

value.  

 

In some states there are limits on which 

tickets can be sold.  

 

In QLD you may not sell tickets to certain 

venues for more than 10% above face value.  

 
As to any other tickets why should ebay 

have a problem with how much they are sold 

for?  

 

Sellers only offer them for sale, it is buyers 

who dictate the final selling price.  

 

If they don't want to pay above face value 

they should register with the ticket agencies 

and venues so they get to buy them before 

they go on sale to the public. That is how the 

scalpers do it.  

 

A concert ticket is no different to an item of 

http://forums.ebay.com.au/contactUser.jspa?requested=phorum_junkie*
http://forums.ebay.com.au/viewFeedback.jspa?userid=phorum_junkie*
http://forums.ebay.com.au/topic/Ask-A-Member/Why-Does-Ebay/600117981&#msg604016485
http://forums.ebay.com.au/contactUser.jspa?requested=phorum_junkie*
http://forums.ebay.com.au/viewFeedback.jspa?userid=phorum_junkie*
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clothing. Nobody has to have it, it is not a 

matter of life or death if you don't get it and 

if someone else is prepared to pay more 

than you then you won't get it. 

kustom-65 (5478 )  25/05/2009 21:15 
 

I heard the AC/DC tickets sold out in THREE 

MINUTES this morning. Guess where they've 

ended up?  

 

I seem to recall several years ago there was 

an uproar about scalping here in the media, 

but nothing seems to have come of it.  

 

Of course it all starts with the original 

vendor -- there should be a limit of two 

tickets per customer in the first place. 

*charliette* (73 )  
 

There are about 1000 (give or take a little) 

tickets to the Melbourne AC/DC concerts 

being sold on ebay. That represents about 

1% (or possibly less) of tickets that were 

available.  

 

So 99% of tickets went to people that are 

actually going to the concerts. I dont think 

thats too bad. Also, considering what concert 

tickets have sold for in the past, the AC/DC 

tickets are reasonably cheap on ebay. Many 

selling for only about $70 above face value. 

Although some are selling for double.  

 

[Includes additional content edited]. 
 

http://forums.ebay.com.au/topic/Recent-Ebay-News/What-Is-Ebay/600124084&#msg504153057  

lily-was-here (33 )  6/06/2010 11:28  

 
 

The promoters are the ones who should 

do something  

 

Exactly right and if they don't care - why 

should ebay care?  

 

There have been some gigs that state tickets 

can not be re-sold where ebay will remove 

them from sale (like the bushfire gigs that 

were held after the fires last year).  

 

Apart from events like that (or certain 

events in Qld) it makes no difference to 

ebay.  

 

The conditions for the Big Day Out tickets 

are completely unenforceable anyway.  

 

http://forums.ebay.com.au/contactUser.jspa?requested=kustom-65
http://forums.ebay.com.au/viewFeedback.jspa?userid=kustom-65
http://forums.ebay.com.au/contactUser.jspa?requested=*charliette*
http://forums.ebay.com.au/viewFeedback.jspa?userid=*charliette*
http://forums.ebay.com.au/topic/Recent-Ebay-News/What-Is-Ebay/600124084&#msg504153057
http://forums.ebay.com.au/contactUser.jspa?requested=lily-was-here
http://forums.ebay.com.au/viewFeedback.jspa?userid=lily-was-here
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How on earth would the staff at the gate 

have any idea where you got your ticket 

from? I have purchased tickets on ebay and 

never had a problem with them.  

 

I know of a person who gets tickets in bulk 

from the original ticket seller and he 

makes loads of money on them.  

 

If the original ticket seller is doing things like 

this then they can't expect ebay to follow 

their rules when they can't follow them 

themselves. 
  

 

 

http://forums.ebay.com.au/topic/Buying/Concert-Ticket-Selling/500111761&#msg503791860  

kannaman25 (430 ) 28/06/2009 03:38  

 
 

No one forces people to bid on a ticket. I 

mean, the ticket can be listed on Ebay for 

face value. I bet you anything though the 

ticket will sell for a higher amount. No one 

forces any buyer to get in a bidding war over 

a ticket price but it will happen... The same 

thing will happen when ACDC get here...It is 

the same as buying the ticket out the front 

of the venue from someone. Unfortunately 

scalping has always happened and always 

will. I don't want to upset you or I have not 

posted this to be mean,,,,,but it's not going 

to happen. 

rocketau (22 ) 29/06/2009 12:36  

 

Last year I missed out on Patti Smith tickets, 

didnt know she was touring until I saw a 

poster.  

Still dont know how I missed she was 

touring because I am signed up to a lot of 

the ticket and venue sites.  

 

I was prepared to pay a premium to get the 

tickets because I really wanted to see her.  

It was my choice whether I paid more than 

face value .  

 

Luckily two tickets were listed at BIN for the 

face value so I snapped them up.  

 

The person I got them from had bought 

them and couldnt make it, so we were both 

happy.  

 

http://forums.ebay.com.au/topic/Buying/Concert-Ticket-Selling/500111761&#msg503791860
http://forums.ebay.com.au/contactUser.jspa?requested=kannaman25
http://forums.ebay.com.au/viewFeedback.jspa?userid=kannaman25
http://forums.ebay.com.au/contactUser.jspa?requested=rocketau
http://forums.ebay.com.au/viewFeedback.jspa?userid=rocketau
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If ticket sales were banned they would 

probably have been stuck with them and I 

would have missed a great show 
 

 



Section 3:  The Primary Market 
 
The parties with the most to gain from regulation of the secondary ticket market are the 
Promoters.  These Promoters want to control tickets, prices and supply.  Any regulation of 
resales will assist them to do this but will not be in consumers‘ interests.  Promoters in the music 
and sports industries operate in markets where there is already very little competition yet still 
complain about reselling particularly on eBay (primarily, eBay believes, because it creates 
competition and throws an unwelcome light on the deficiencies in the primary ticketing market). 
 
Primary market ticket distribution practices are rarely directed at maximising a genuine fan‘s 
chances of buying a ticket; but, rather, at minimising the Promoter‘s risk and maximising the 
chances of securing profits for the Promoter well in advance of the event.  Taxpayer funds 
should not be spent by the Government to underpin and benefit these private interests or 
perpetuate poor ticketing distribution systems that do nothing to advance the interests of genuine 
fans. 
 
Ticket scalping arises as a result of the practices employed by Promoters in the primary market.  
Promoters fail to distribute tickets in a manner consistent with consumer interests in the first 
instance.  They then impose restrictive and unfair policies on refunds and transfers which are 
inherently unfair to consumers and may be, in any event, unenforceable.  When fans realise that 
few tickets have reached them, the Promoter seeks to divert their anger and blame, claiming that 
―scalpers‖ are the cause of the problem. 
 
The existence of a secondary ticket market helps to create competitive pressure on the primary 
ticket market.  The competition and transparency posed by new market entrants, such as eBay, 
actually prompt Promoters to design new and more efficient means of ensuring fans can get hold 
of tickets in the first place.  If such competitive pressures were removed or reduced through 
regulation, the already-limited options available to consumers would be further reduced, and the 
incentive to innovate and improve services in the primary market would greatly diminish.  This 
is particularly true given that just two ticketing agencies effectively control the primary tickets 
market in Australia, as outlined in Section 3.1.1 of this submission.   
 
This concern is amplified by recent moves by the primary market ticket agencies into the 
secondary tickets market, as outlined in Sections 3.1.3 and 3.1.5 of this Submission.  Once a 
Promoter has the primary and secondary ticket market locked up, the incentive to offer improved 
services to consumers, allocate tickets fairly and to price tickets reasonably and competitively, is 
reduced.  Any proposed regulatory change which allows paperless ticketing, restricted ticketing 
exchange and existing primary ticket distribution practices to continue, needs to be considered 
carefully, having regard to its possible anti-competitive and inflationary impacts and their 
ultimately adverse impact on consumer interests.    
 
In short – the only stakeholders who will truly benefit from regulation will be the Promoters. 
 
In this section, eBay discusses: 
 



 the lack of competition and, arguably, anti-competitive practices, in the primary ticket 
market, with resulting detrimental impact on consumers; 

 problems with ticket distribution practices utilised in the primary ticket market, and how 
these adversely impact consumers and unnecessarily exacerbate scalping; and 

 the terms and conditions under which tickets are sold in the primary market and how 
these can be misleading, deceptive and unfair to consumers.  

 
3.1 Competition concerns: who would benefit from any restrictions imposed 
on the secondary ticket market? 
 
In Australia, the ticket market is dominated by two agencies – Ticketek and Ticketmaster.  The 
lack of competition in the primary ticket market has an impact on the level of choice offered to 
consumers, service quality, and pricing (in particular, pricing of compulsory ―add-on‖ charges 
such as booking fees and ―delivery‖ fees that apply even if consumers print their own tickets).  
 
3.1.1 The Ticketmaster/Ticketek stranglehold on the primary tickets market 
 
As the Issues Paper recognises, tickets in the primary market can be sold in a number of ways, 
including directly by the performer or event promoter, or through an authorised ticket agent.  
However, the reality in Australia is that tickets to major events are typically made available on 
the primary market through only two agencies: Ticketek or Ticketmaster. 
 
According to sales data collated by Quantium Market Blueprint1, Ticketek controls an estimated 
53.2% of primary ticket sales in Australia; with Ticketmaster, the second largest player, 
controlling an estimated 19.8%.  The next largest player, Showbiz, comes in a distant third, 
sharing approximately only 3.9% of the market.  Therefore, the Ticketek/Ticketmaster duopoly 
controls roughly 73% of all ticket sales in Australia and an even higher proportion of ticket sales 
for major events.   
 
There are a number of reasons why Ticketek and Ticketmaster have effective control over 
ticketing for major events in Australia.  Exclusive dealing arrangements with major sporting and 
entertainment venues, promoters, sporting codes and performers are one key contributor and 
raise serious competition law concerns, as discussed in Section 3.1.2 of this submission.   
 
As a result of these exclusive dealing arrangements, tickets to the most popular events which 
drive sufficient demand to generate a secondary ticket market, are almost always only available 
in the primary market through either Ticketek or Ticketmaster.  As these ticketing agents receive 
exclusive ticketing rights for any one event, consumers are left with no real choice as to where to 
buy a ticket or what to pay in the primary market, being able to purchase from one agency only 
and on dictated terms.  

                                                 
1 Market Blueprint® is a competitive intelligence and customer information source based on the de-personalised purchasing behaviour of over 2 
million Australian consumers. Developed by Quantium, the aggregated data contains over 1.4 million transactions per day across credit cards, 
BPAY and direct debit (making almost half a billion transactions a year). It includes purchases across the widest range of categories, 
incorporating customer spend across all types of retail, service and lifestyle transactions. Quantium makes its best effort to match transactions to 
all individual brands within a category and to weight transactions to be nationally representative but accepts no liability for any errors, omissions 
or misrepresentations in any information provided. 
 



 
For events where ticket resales are not prohibited by law, fans may have a third alternative: to 
purchase a ticket through a ticket reseller.   
The duopoly is entrenched because both Ticketek and Ticketmaster and are members of highly 
profitable corporate groups.   
 
Ticketek describes itself as the leading ticketing partner to the sports and live entertainment 
industry in Australia and New Zealand, processing over 18 million tickets to over 13,000 events 
per year.  Ticketek.com.au attracts over 1.2 million unique browsers every month – almost 
double that of Ticketmaster, its nearest competitor.  Ticketek generates over $100 million in 
revenue each year and is part of a large corporate group owned by PBL Media and managed by 
PBL Media Holdings Pty Limited, Australia's leading diversified media and entertainment group. 

2 
 
Ticketmaster (following a merger completed in January 2010) is now a member of the Live 
Nation group, the largest live entertainment company in the world.  In 2009, Live Nation sold 
140 million tickets, promoted 21,000 concerts, partnered with 850 sponsors and averaged 25 
million unique monthly users of its e-commerce sites.  Live Nation‘s Adjusted Operating Income 
(―AOI‖) in 2009 is reported to have exceeded $476 million.  Ticketmaster.com is the number one 
ticketing site and the third largest e-commerce site in North America.3   
  

                                                 
2Ticketek website, About Ticketek  http://premier.ticketek.com.au/Content/aboutus/aboutus.aspx  at 5 July 2010. 
3Ticketmaster, About Ticketmaster Australia http://www.ticketmaster.com.au/h/about_us.html?tm_link=tm_homeA_i_abouttm at 22 July 2010. 

http://premier.ticketek.com.au/Content/aboutus/aboutus.aspx
http://www.ticketmaster.com.au/h/about_us.html?tm_link=tm_homeA_i_abouttm


Recommendation: 
 
Prior to enacting any regulation in the secondary tickets market, the Government should conduct 
a review of the level of competition in, and control of, the primary tickets market, to determine 
whether regulation which will further protect the interests of the primary market participants is 
warranted and in the public interest.  The Government should also consider the steps that primary 
market participants could readily implement in order to create greater access to tickets for 
consumers  
 
By reducing much needed competition, regulation of the secondary ticket market in Australia 
will bring significant benefits to primary ticket selling agents like Ticketmaster and Ticketek.  It 
is hard to envisage how it can be in the public interest to devote public funds to creating and 
enforcing a regulatory regime that will reduce competition and only benefit already highly 
profitable businesses to the detriment of consumers.   
 
3.1.2 Exclusive Dealing Arrangements with Venues and Performers 
 
As stated above, Ticketek and Ticketmaster are able to collectively dominate almost the entire 
ticket market for major events as a result of exclusive and entrenched arrangements with venues, 
Promoters, and performers. 
 
Ticketmaster, for example, has secured exclusive rights to distribute tickets for many of 
Australia‘s premier sporting and entertainment venues and promoters.4 Ticketek also services 
more than 225 venues and large scale events.5    
 
As reported by CHOICE: 
 

―In 2007, Australians spent $1.23 billion on close to 19 million tickets for live 
performances (excluding sporting events). This huge industry is dominated by Ticketek 
and Ticketmaster, the two major ticketing agencies operating in most states. Despite the 
existence of regional agencies, Ticketek and Ticketmaster have carved up major portions 
of the ticketing market in exclusive contracts with major venues. 
 

―Ticketek is the exclusive ticketing agent for: 
 Sydney Cricket Ground and Football Stadium.  
 Melbourne Cricket Ground.  
 Princess Theatre in Melbourne.  
 Adelaide Entertainment Centre. 

                                                 
4 These include including Etihad Stadium, the Arts Centre, Melbourne International Comedy Festival, Big Day Out, Star City, Capital Theatre, 
Sydney Entertainment Centre, AAMI Stadium, Manuka Oval, Queensland Cricket, Derwent Entertainment Centre, Bellerive Oval, Subiaco Oval, 
Challenge Stadium and the WACA.  Source: Ticketmaster.com.au website, Corporate Information  
http://www.ticketmaster.com.au/h/corporate.html  at 5 July 2010. 
5 These include ANZ Stadium Sydney, Sydney Cricket Ground and Football Stadium, Acer Arena, Sydney, Princess Theatre, Melbourne, Her 
Majesty's Theatre, Melbourne, Brisbane Entertainment Centre, Newcastle Entertainment Centre, Canberra Stadium, Adelaide Entertainment 
Centre, Burswood Entertainment Complex, Perth, Indy 300 Queensland, Australian Tennis Open, Australian Grand Prix, The Royal Melbourne 
Show.  Ticketek also provides, through its wholly owned subsidiary Softix, ticketing system software and support to venue clients such as 
Sydney's ANZ Stadium, Sydney Cricket Ground, and Sydney Football Stadium, and Melbourne & Olympic Parks. Source: Ticketek.com.au 
website, Venues Overview  http://premier.ticketek.com.au/Content/Venue.aspx  at 5 July 2010.  

http://www.ticketmaster.com.au/h/corporate.html
http://premier.ticketek.com.au/Content/Venue.aspx


 
―Ticketmaster is the exclusive agent for: 

 Telstra Dome in Melbourne.  
 Sydney Entertainment Centre.  
 AAMI Stadium in Adelaide. 

 
―To get exclusive ticketing rights, these companies have to pay the venue owners ―key 
money‖, which they recoup through high ticket profit margins. The result is a duopoly 
that does little for competitive pricing. Consumers may score cheaper tickets when venue 
owners or event promoters don‘t have exclusive contracts with any ticketing agents and 
compete on pricing, but this is rare. Event owners and producers may have a choice of 
venue, but they have no choice of ticket seller when the exclusive ticketing rights of the 
venue have been signed over to a particular ticketing agency.‖

6 
 
Many of these venues for which Ticketek and Ticketmaster have secured exclusive dealing 
arrangements have been built and/or subsidised by taxpayers through various mechanisms; yet 
Ticketek and Ticketmaster are provided with exclusive rights and revenues relating to the sale of 
tickets to events at these venues, while Promoters are allowed to price and allocate seating in a 
manner which maximises their own private profits and minimises their own risk.  This creates a 
number of issues for consumers:   
 
 ―If you have a complaint about Ticketmaster, you cannot walk across the street and buy 

your tickets from someone else. If you want to go to the show, you go through 
Ticketmaster. This power over consumers has allowed it to develop a variety of usually 
non-refundable per-ticket and per-order handling fees that increase the face value of 
tickets sometimes astronomically. Delivery fees are even imposed for Internet email 
delivery. These services are not superior, they are not extra. These sorts of services are 
provided routinely without surcharges by others that sell goods and services over the 
Internet. Ticketmaster charges these fees simply because it can.‖

7  
Case Study:  Competition Commission of Singapore finds exclusive primary market 
arrangements have detrimental effects on pricing and consumer access to tickets 
 
Exclusivity arrangements such as those entered into by Ticketek and/or Ticketmaster as 
mentioned above can have an adverse impact on the prices paid by consumers for tickets.  The 
Competition Commission of Singapore (―CCS‖) recently issued an Infringement Decision (―ID‖) 
against the dominant Singaporean ticketing service provider, SISTIC.com Pte Ltd (―SISTIC‖), in 
respect of very similar arrangements which the CCS found were harmful to competition.8 
  

                                                 
6 Tanya Fong, ―Ticketing – Exposing hidden costs [Industry duopoly charges]‖, CHOICE, 30 March 2009.  Available at: 
http://www.choice.com.au/Reviews-and-Tests/Money/Shopping-and-Legal/Shopping/Ticketing-hidden-costs/Page/Industry%20duopoly%20-
%20Charges.aspx  
7 Edmund Mierzwinski, Testimony of the US Public Interest Research Group in the Hearing on Competition in the Ticketing and Promotion 
Industry presented to the Subcommittee on Courts and Competition Policy Committee of the Judiciary U.S. House of Representatives 
Washington DC, 26 February 2009  http://judiciary.house.gov/hearings/pdf/Mierzwinski090226.pdf, page 5, at 5 July 2010. 
8 Competition Commission Singapore, Media Centre, CCS Fines SISTIC.com Pte Ltd for Abusing Its Dominant Position to Foreclose 
Competition in the Ticketing Services Market, 4 June 2010, http://app.ccs.gov.sg/MediaView.aspx?Guid=55&id=266&parentid=232 at 5 July 
2010.  
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SISTIC had exclusive agreements with major venues and 17 agreements with event organisers 
for it to be appointed as the only ticketing agent.  Consequently, consumers could buy tickets for 
such events only through SISTIC.  The CCS determined that this caused the prices of tickets and, 
in particular, ticket booking fees, to increase, in circumstances where consumers had no choice 
but to wear the increase because the tickets were not available through alternative agencies.  
Similarly, event promoters had no choice but to sell tickets through SISTIC:   
 

―When key venues such as the Esplanade and SIS are required to use SISTIC exclusively, 
event promoters who wish to hold their events at these venues have no choice but to sell 
tickets through SISTIC. This, together with the 17 other event promoters who are also 
required to use SISTIC exclusively, leave ticket buyers with no choice but to buy tickets 
through SISTIC as well.‖9 

 
The CCS held that, by restricting the choice of consumers, venue operators and event promoters, 
the tickets market suffered from a lack of competition that generated harmful effects on 
consumers.  In a media release regarding the ID, CCS stated:  
 

―… the Competition Act does not prohibit dominant companies from winning competition 
on merit. Instead, it prohibits abusive practices on the part of dominant companies that 
prevent or restrict competitors from competing. In this case, CCS cannot accept the 
restrictions under the Exclusive Agreements as merit-based practices, as they are 
unnecessary and anti-competitive.‖

10 
 
The CCS imposed a SGD1,000,000 fine on SISTIC, and directed SISTIC to remove all 
contractual clauses that require its partners to use SISTIC exclusively. This case highlights the 
negative consequences to consumers of exclusive dealing arrangements similar to those entered 
into between Ticketek/Ticketmaster and venues and Promoters.  
 
Exclusive dealing arrangements impact many levels of the ticketing industry.  Globally, 
Ticketmaster is in a unique position of market control enhanced by its recent merger with Live 
Nation.  As a result of the merger, Ticketmaster:  
 

1- manages a significant number of performers and controls their tours (e.g. Madonna, U2, 
Jay Z, Shakira, Nickelback, Eagles, Christina Aguilera, Aerosmith, Jimmy Buffett, Guns 
'n Roses, Steely Dan and more than 200 others); 

2- owns most of the amphitheatres in the US and controls, through ownership or lease, many 
other clubs and theatres; 

3- sells most of the concert tickets in the United States through its contracts with venues; 
and 

4- owns two of the major resellers of tickets. 11 
 

                                                 
9 Ibid.  
10 Ibid.   
11 Edmund Mierzwinski, Testimony of the US Public Interest Research Group in the Hearing on Competition in the Ticketing and Promotion 
Industry presented to the Subcommittee on Courts and Competition Policy Committee of the Judiciary U.S. House of Representatives 
Washington DC, 26 February 2009  http://judiciary.house.gov/hearings/pdf/Mierzwinski090226.pdf, at 5 July 2010. 
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The level of control Ticketmaster now has in the United States provides an example to Australia 
of the adverse impact that inadequate competition in the ticketing market can have on 
consumers, particularly when any one entity is able to control multiple stages of the tickets 
distribution process.  eBay and other secondary market participants play an important role in 
improving competition through ticket resale (at stage 4 of above).  This is particularly important 
given the level of control of the major ticketing companies over the previous 3 stages of the 
ticketing market which can operate to consumer detriment.   
 
In his 26 February 2009 testimony in the Hearing on Competition in the Ticketing and 
Promotion Industry presented to the Subcommittee on Courts and Competition Policy 
Committee of the Judiciary US House of Representatives Washington, DC , Edmund 
Mierzwinski, Consumer Program Director for the US Public Interest Research Group, 
highlighted the risks that the Ticketmaster/Live Nation merger and the resultant level of market 
control bring to consumers: 
 

 ―… the merger also raises the specter of a vertical monopoly, since Live 
Nation by all accounts controls – through exclusive, long-term contracts – the market for 
marquee venues and events and major tours.  The combined firm would control ticketing, 
artists and event promotion, leaving both consumers and artists with no choice but to 
accept their terms of trade: higher prices and fewer choices.‖

12 
 
The merged firm not only has the ability to determine its own prices, but also has the incentive 
and ability to raise the costs of its few rivals and foreclose competition in many segments of the 
concert promotion and ticket marketplace.    It seems highly unlikely that artists managed by 
Live Nation will make their tickets available for sale through a Ticketmaster/Live Nation 
competitor or have much leverage if they want to negotiate terms with them to enable their fans 
to get a better deal. 
 
In his testimony to the United States Senate Committee on the Judiciary on February 24 2009, 
Seth Hurwitz, an independent promoter, expressed his concerns about the impact of the merger 
and the lack of competition: 
 

―If the act, promoter, venue, and ticket agency are all the same, then it doesn't really 
matter if any of them says no …  So this idea of blaming the artist for ticket prices is 
simply out of context. … And, speaking of the acts, why have we not heard from anyone 
besides Springsteen? Perhaps afraid to speak out? Doesn't that say as much about the 
problem here as anything?‖.13 

 

Recommendation: 
 
Before implementing any legislation directed at the secondary market, it would be appropriate to 
conduct a detailed analysis of the level of competition in the primary ticket market, and the 

                                                 
12 ibid at page 2.  
13 Seth Hurwitz, Testimony to the United States Senate Committee on the Judiciary on 24 February 2009, 
http://judiciary.senate.gov/hearings/testimony.cfm?id=3674&wit_id=7625 at 5 July 2010. 
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nature and effect of the exclusive distribution arrangements on consumers.  This seems 
particularly important given similar arrangements have been found to operate to consumer 
detriment in other jurisdictions.   
 
Such exclusive and restrictive dealings should be reviewed to ensure that they are consistent with 
the requirements of Part IV of the Trade Practices Act and consumer interests.  Legislative 
change which reduces competition by prohibiting or restricting secondary sales reinforces and 
further entrenches these exclusive and restrictive dealings.  In a market that is already effectively 
controlled by two large private enterprises, this would not be in consumers‘ interest.    

3.1.3  How inadequate competition has impacted the ticket resale experience in the United 
States 
 
The North American experience relating to ticket resales provides an excellent example of the 
benefits that opening up the ticket market to create a viable competitive secondary ticket market 
can bring to consumers.  These are discussed in Section 4.3 of this Submission.  The North 
American experience also highlights that there are areas of the primary ticket market that may 
need to be addressed to ensure that all secondary market participants operate on a level playing 
field.  The best outcome for consumers will be achieved by deregulating ticket resale and 
addressing competition issues and distribution practices in the primary market.  Fixing this will 
enable the secondary market to provide consumers with more competitive pricing, better service 
and genuine choice.  The following helps illustrate this point. 
 
Following the growing trend in the United States to repeal ticket scalping laws and deregulate 
ticket sales, ticket resale services and websites have gained in popularity.  Ticket resales in the 
United States now represent approximately 20% of all ticket sales.14   
 
Ticketmaster dominates the primary ticket market in North America with an estimated share 
(post Live Nation merger) of 83% for major venues, with the next biggest player having just 
under 4% of that market.15  In addition it  operates its own ticket resale subsidiary, TicketsNow.  
Other ticket resellers have to compete against TicketsNow which many argue is not operating on 
a level playing field with other ticket resellers as it has unfair access to tickets from its parent 
company.  This has lead to a number of issues for consumers.     
 
In 2009, Ticketmaster faced several lawsuits in North America, including an investigation from 
the Federal Trade Commission, the Department of Justice, and the New York Attorney General‘s 
Department, resulting in a USD350,000,000 settlement with the State of New Jersey and an 
agreement by Ticketmaster to pay compensation to consumers.16  These settlements arose from 
claims that Ticketmaster conspired to divert tickets to its ticket brokering website TicketsNow, in 
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Sucharita Mulpuru with Peter Hult and Carrie Johnson,  Forrester Research, 2008, The Future Of Online Secondary Ticketing A Forecast Of 
US Online Secondary Ticket Sales, 2007 To 2012, February 6, 2008  
http://www.forrester.com/rb/Research/future_of_online_secondary_ticketing/q/id/44671/t/2  at 5 July 2010.  
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 Live Nation, Ticketmaster Merger Gets Approval, The U.S. Justice Department will allow the creation of ticketing and promotions mega-
company. By Gil Kaufman, Jan 26 2010 available at http://www.mtv.com/news/articles/1630487/20100126/story.jhtml 
16

 The Canadian Press, Ontario law would block Ticketmaster resales, Tuesday March 24 2009, 
http://www.thestar.com/news/ontario/article/607314, at 22July2010.  
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which the tickets were resold at premium prices.17   The investigation was triggered by 
complaints from consumers who, when purchasing tickets to a Bruce Springsteen concert on 2 
February 2009,  were redirected from Ticketmaster‘s website to its reselling subsidiary which 
offered more expensive seats above face value, even though face value tickets were still 
available from Ticketmaster in the primary market.18  This created what US Rep Bill Pascrell Jr 
described as ―a conflict of interest that is detrimental to the average fan.‖ 19   He went on to say: 
 

―There is significant potential for abuse when one company is able to monopolize the 
primary market for a product and also directly manipulate and profit from the secondary 
market.  Additionally the speed with which tickets were available on Ticketmaster‘s 
official resale affiliate site raises questions about whether TicketsNow brokers were 
given preferential treatment instead of competing on a level playing field with average 
consumers to purchase tickets‖.

20    
 
Two consumer class actions were also commenced in Canada in relation to similar practices.  In 
one example, tickets to an AC/DC show in Vancouver distributed through Ticketmaster sold out 
in minutes, only for tickets to be available at higher prices on TicketsNow shortly thereafter.  
The resale site also charged up to $1,199 for a $44 face-value ticket to a Killers concert in 
Toronto — roughly a 2,500 per cent markup.21  Fans and other resellers have been provided with 
no plausible explanation as to how TicketsNow obtains access to such large volumes of tickets 
before committed fans or the general public have had an opportunity to purchase them at face 
value through the primary market ticket seller.22   
 
Similar concerns about the diversion of tickets to ―authorised‖ resellers have been raised in 
Australia.  These are discussed in Section 3.2.4 of this Submission.  eBay welcomes competition 
in the secondary ticket market, as competition brings benefits to consumers; however, consumer 
interests are not served if the general public does not have an opportunity to purchase tickets on 
the primary market because the primary ticketing agencies limit the number of tickets available 
to the general public, and then divert tickets to affiliated or approved resellers who then sell them 
at inflated prices. .  While eBay supports resale, and considers that resale is in consumer 
interests, all resellers should be provided with access to tickets for resale on equitable terms.   
 
Recommendation: 
 
Prior to enacting any regulation in the secondary tickets market, the Government should 
investigate the relationships that exist between the primary ticket sellers and ―authorised‖ 
resellers to ensure that they are in the public interest.  Any regulation should not enable or have 
                                                 
17 Ateaseweb.com, Ticketmaster scalps Radiohead tickets posted on 17 April 2008 http://www.ateaseweb.com/2008/04/17/ticketmaster-scalps-
radiohead-tickets/  at 26 July 2010.  
18

 Sarah Knapton,   Bruce Springsteen 'furious' at Ticketmaster Telegraph.co.uk (London) 5 February 2009, 
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19 Bill Pascrell, Pascrell Seeks Investigation into Ticketmaster Business Practice 3 February 2009,  
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20 Ibid 
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the unintended consequence of allowing Already dominant primary market players to further 
entrench their levels of control in the existing primary market, by setting up their own reselling 
subsidiaries, controlling who is appointed as an ―authorized‖ resellers or ―protecting‖ their 
contractual arrangements with so-called ―authorised‖ resellers.  Such arrangements operate for 
private benefit and not for the benefit of consumers, and bring considerable risk to consumers as 
evidenced by the North American ―TicketsNow‖ issues.  The Government should ensure that 
tickets are made available on the secondary market on the basis of a level playing field and 
without conflicts of interest.  This is important so that any regulation does not simply stifle the 
existing level of competition by seeking to prohibit, restrict or control ticket resales by some 
secondary market participants, while allowing others, in particular those connected to the 
primary market operators, to themselves engage in resale for profit.  
 
 
3.1.4  Insurance 
 
If consumers purchase a ticket they are later unable to use and they are unable to obtain a refund 
(as is typically the case), their options are further reduced by the fact that, in Australia, they can 
only buy ticket insurance for tickets purchased from Ticketek or Ticketmaster at the time of 
purchase through one insurance company.  The terms under which the insurance is offered 
provide consumers with coverage in very limited circumstances.  
 
Both Ticketek and Ticketmaster use the same insurance company which offers policies on 
virtually identical terms as set out in the product disclosure statements.23  Accordingly, for the 
vast majority of ticket sales24, and an even higher proportion of ticket sales for major events, the 
Australian public can only buy ticket insurance from one provider.  This is yet another example 
of an exclusive dealing arrangement which prevents competition and which adversely impacts 
consumers.   
 
Due to prohibitions on resale and refund rights and restrictions on resale under legislation in 
Queensland and Victoria, consumers are left with very little protection and options if they are 
unable to use a ticket. Ticket conditions that limit consumers‘ ability to get a refund or onsell 
tickets increases the necessity for insurance.  This again benefits private sector interests (in this 
case, those of the insurance provider) rather than consumers.   
 
Recommendation:   
 
Consumers should be offered a choice as to which insurer they use to purchase ticket insurance, 
and the CCAAC should consider whether the terms on which insurance is currently offered to 
consumers are consistent with the requirements of Part IV of the Trade Practices Act.     
 
  

                                                 
23 Ticketek Ticket Insurance, Combined Financial Services Guide and Product Disclosure Statement 26 March 2010 
https://premier.ticketek.com.au/content/pdf/Ticket_Insurance/ProductDisclosureStatement.pdf   at 5 July 2010 and Ticketmaster Event Ticket 
Insurance Combined Financial Services Guide and Product Disclosure Statement, 19 April 2010,  
https://gateway.mondialusa.com/TC/TM/AU_PDS.pdf  at 5 July 2010.  
24 See above n 1regarding Quantium.   
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3.1.5 Paperless ticketing –competition and consumer risks 
 
Tickets have historically been issued in one of two forms: paper or electronic, typically as a PDF 
which is then printed by the consumer.  Both types of tickets are theoretically transferable 
whether via mail or email services and whether or not the original purchaser later gives them 
away or sells them.  However technology can be used to restrict transferability.   
 
(a) Paperless tickets provide for restricted or no transferability 
 
Ticketing companies in North America have recently further extended the scope of their control 
of the ticketing market through use of more advanced ticket technology known as paperless 
ticketing.   
 
―Once just a piece of paper, a ticket can now be a wristband with a microchip in it, a flash of 
pixels on a smartphone or a place in a digital line.  And with each new gimmick arise concerns 
— and, sometimes, vigorous lobbying — over privacy, fairness, the rights of consumers, and 
control…‖

25 
 
Paperless tickets can take many forms all of which can restrict transferability.  The requirement 
that the purchaser provide the ticketholder‘s details on purchase and then present matching ID 
(or the credit card used for purchase) in order to gain admission to the event is a common feature 
used in paperless ticketing to restrict transferability.  Other approaches to similar effect may be 
used, all of which typically prevent or restrict consumers‘ ability to transfer paperless tickets.  
Because paperless tickets are, from a practical perspective, typically issued in a manner which 
makes them non-transferable, they can not only prevent resale for profit, but also can prevent the 
ticketholder from giving away their ticket or selling it at a loss or at cost price via competitive 
marketplaces like eBay.   
 
Where transfer is permitted, consumers are usually required to use the ticket exchange operated 
by the primary ticket agency itself, often at additional charge.  Paperless ticketing, when 
combined with features which restrict or prevent transferability, enables primary ticket sellers to 
exclusively control both the primary and secondary ticket market, reducing competition and 
choice. 
 
With paperless tickets, if consumers purchase tickets that they cannot use, they are stuck with 
them unless the ticketing agent also offers a paperless ticket exchange. 
 
This is particularly concerning given that consumers are not always informed of these 
restrictions at the time of purchase.  The quote below from an affected consumer demonstrates 
the impact that inadequate transparency, combined with restricted paperless ticketing, can have 
on consumers:     
 

―Latest Ticketmaster ripoff!!! Paperless tickets. A friend of mine got myself and another 
friend tickets to AC DC in Vancouver, B.C. He was not given an option of delivery, and 

                                                 
25  Scalping 2.0:  Naming the Ticket‘s Master, by Ben Sisaro, Published June 4 2010, 
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was told after they were purchased that they were now Paperless tickets. We had learned 
later that he has to be present with his visa and Id in hand before the tickets were to be 
released at the venue. Problem is that we live in Saskatoon, Saskatchewan and he is not 
going to the concert. We have called and emailed customer service and they refuse to 
help us. They will not refund the money, or let us resell the tickets. We thought that we 
could rebuy them in our name. We asked if he could go to our local Ticketmaster to verify 
with his credit card & ID. Nothing! We are left with 2 AC DC tickets that we can't use, 
and stuck with Airfare to the tune of $1600...‖

26 

(b)  The Australian experience to date 
 
The uptake of paperless ticketing in Australia (particularly by the major ticketing companies) has 
been slower than in North America.  Moshtix (the fourth largest ticketing agency in Australia 
with an estimated market share of only 2.6%27), offers a paperless ticketing service.   Tickets are 
delivered by email as a bar-coded PDF or stored electronically on a credit/debit card or 
moshcard.  The purchaser needs to bring the credit card used for purchase to the event, and have 
it swiped - unless s/he signs a Credit Card Authorisation Form nominating someone to gain entry 
to the event without the credit card.  A registered moshcard can also be created which enables 
entry together with photo ID. 
 
The Moshtix service enables ticketholders to transfer tickets by providing the full name and date 
of birth of the person who will attend the event in their place to Moshtix in order for Moshtix to 
reissue the ticket.   
 
The Moshtix ticket exchange service is an improvement from the inflexibility offered by many 
Promoters who simply prohibit transfer of tickets and cancel tickets which are transferred in 
alleged breach of ticket sale terms.  However, as the transfer through Moshtix can only be 
achieved:  
 

- through Moshtix who is the same ticketing agency through which tickets were originally 
purchased; 

- typically at an additional charge of around $20; and 
- typically at face value, 

 
This type of ticket exchange could constitute an exclusive dealing arrangement that is anti-
competitive and adverse to consumer interests.   
 
 
(c)  Restricted exchange and price regulation  
 
When paperless tickets can only be transferred through a paperless ticketing exchange service 
consumers can be limited to only one forum for transfer or onsale of the ticket.  The exchange 
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service may charge a fee, which raises concerns when consumers only have one option available 
to them.  Of even greater concern however is the fact that the exchange service may also dictate 
the price at which a ticket can be resold.  This has been the experience in the US in respect of 
events ticketed through Ticketmaster using paperless ticketing, such as the recent John Mayer 
tour.  While Promoters may argue that such price regulation and restricted transferability 
prevents scalping and opportunistic resale for profit, it also can have many adverse impacts on 
consumers.   
 
For example, if the maximum price at which a ticket can be resold through the ticket exchange 
service is capped at the face value, a ticketholder can be prevented from onselling a ticket for 
more than face value (or a marginal percentage above face value) even if this reflects the 
ticketholder‘s original outlay or the market price.  The ticketholder may, for example, have paid 
additional considerable costs such as booking fees and postage (as much as 25-30% of the price 
of the ticket) at the time of purchase.  The ticket might also be in demand and a higher price may 
reflect the market price.  In both of these scenarios, a paperless ticket that can only be resold or 
transferred through a restricted ticketing exchange at a maximum price equal to face value would 
cause the ticketholder to suffer loss.  
 
In addition (as was the case in respect of the John Mayer example), the exchange service might 
specify a resale price (rather than a maximum resale price).  In this scenario a ticketholder is 
unable to sell a ticket below face value through the exchange service.  Under this scenario 
consumers wanting to buy tickets may also be worse off under a restricted paperless ticketing 
model because they may be unable to purchase tickets at below face value.  The seller could be 
forced to offer the ticket at the price determined by the exchange service.  The seller may have 
been willing to sell their ticket for a loss; however, assuming the exchange service requires the 
seller to offer the ticket at a specified price, the seller will be forced to ask a higher price.  They 
may be unable to find a buyer willing to pay that price.  
 
For example, you may have paid $130 each for two unwanted tickets to State of Origin 3, but 
you are happy to resell them at a loss as demand for the event is low because it‘s a dead rubber.  
If the tickets are paperless and the paperless ticket exchange rules apply, you‘re out of luck.  The 
paperless ticket exchange will not only prevent you from selling your tickets at a price above 
face value; you also cannot sell then below face value – so if no one will pay face value, you are 
stuck with them.  This is clearly very restrictive and a model that is not in consumers‘ interests 
and should not be permitted. In the Australian context, such restrictions could give rise to a 
number of concerns under Part IV of the Trade Practices Act .   
 
Not all events drive sufficient demand to generate a secondary market in which ‗scalping‘ can 
occur.  eBay‘s own data demonstrates that often ticketholders who are unable to use their tickets 
are unable to resell them at a price which covers their ticket costs.  Examples are discussed in 
Section 1.2 of this submission.  In addition, in eBay‘s experience, the majority of tickets offered 
for sale on eBay.com.au are listed at below face value, and buyer demand rather than seller greed 
drives the prices higher.  Gary Adler, Counsel for the National Association of Ticket Brokers in 



the United States, supports this view and has said that 40% of tickets resold on the secondary 
market in the United States are sold below face value.28   
 
A paperless ticketing exchange model is not the most desired outcome for consumers, as it could 
preclude consumers from accessing tickets below face value; it could prevent ticket transfer 
unless the ticketholder is willing to pay additional costs to transfer the ticket through the primary 
ticket seller‘s captive ticket exchange; and it could leave consumers with unwanted tickets that 
they are unable to sell. 

Case Study: Splendour in the Grass 

There are few major and popular events run in Australia that are ticketed through agencies other 
than Ticketek or Ticketmaster.  The Splendour in the Grass festival provides one exception, and 
is illustrative of the benefits and disadvantages of paperless ticketing as described above. 
Splendour in the Grass demonstrates that ticket scalping problems can be addressed effectively 
by changing distribution mechanisms in the primary tickets market.  The organisers of the 
Splendour in the Grass festival implemented anti-scalping measures in 2006 in response to 
concerns that tickets were being procured and resold by scalpers for profit.  All Splendour in the 
Grass tickets now have the attendee‘s name and date of birth printed on them and the 
ticketholder is required to bring matching ID that may be checked at the entry point to the 
festival.   

Tickets for this year‘s event were sold through Moshtix, which provides a facility for 
ticketholders to trade in tickets they can no longer use, at an additional charge to the ticketholder.  
A similar resale service has been previously offered for the event through alternative ticketing 
agencies for the past three years.  The exclusive resale arrangement that has been implemented 
for Splendour in the Grass raises similar competition concerns to those discussed above; and, in 
fact, is more restrictive, as ticketholders don‘t have the ability to transfer tickets to friends, even 
at face value.   

According to the terms and conditions, a ticketholder can only offload an unwanted ticket to an 
unknown buyer through the Moshtix resale service, which doesn‘t even enable them to recoup 
their original outlay.  Those wishing to transfer their tickets must pay an additional $20 fee and 
cannot recoup booking fees which can be as much as $12 per ticket.   

While, for an event like Splendour in the Grass, where demand is sufficient to resell tickets and 
recoup most of the initial outlay, consumers wishing to sell tickets still lose money and the 
Promoters make additional revenue through the resale.  Consumers also have little option as they 
have no right of refund.   

While the Splendour in the Grass ticket sale process may be effective in addressing ticket 
scalping (although it is arguable that the organisers have merely supplanted the ‗scalper‘ in the 
secondary market) it has still left many consumers dissatisfied with their ability to access tickets 
to the event for a number of reasons.  This year, as in previous years, buyers of Splendour in the 

                                                 
28 Heather Collura, Movement to deregulate ticket resale is spreading USA Today, 5 July 2007,  
http://www.usatoday.com/sports/2007-07-04-ticket-resale-deregulation_N.htm  at 5 July 2010.  
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Grass tickets had to suffer through inadequate queuing and allocation processes.  All tickets 
were made available at 9am on a Monday morning without an effective process in place to 
enable priority access to pre-qualified fans or to stagger ticket release to better cope with 
demand.  Many fans were unable to get through on phone lines or lost their place in the queue 
when online and telephone sales were plagued by server crashes and drop outs.  Many consumers 
couldn‘t obtain tickets in the primary tickets market despite spending up to six hours on phones 
and online.  The process failed to live up to the expectations of many genuine fans, because it 
wasted their time and caused immense frustration. 29   One way to avoid this dilemma is to 
implement a registration process over (say) a week, followed by a ballot. 

Presumably Splendour in the Grass tickets were worthless to scalpers in light of the strict ID 
requirements; therefore it was not scalpers bogging down phone lines and bombarding online 
systems, triggering crashes; - it was genuine fans.  Little has been 
done by primary market participants to address these access 
problems, even though the same issues have arisen in previous 
years.  This case study demonstrates that the problems consumers 
face in accessing tickets to popular events will continue even if 
‗scalpers‘ are excluded from the secondary market.  Again, it 
helps illustrate that the desire to restrict or regulate the secondary 
market may be driven by the Promoters‘ self-interest irrespective 
of the impact on consumers.   

The Splendour in the Grass example also highlights the impact 
that restrictive resale arrangements can have on ticket prices.  The 
price of tickets to the event has been increasing materially in 
recent years, from $259 per ticket to $450 per ticket (plus booking 
fees and GST) for comparable ticket categories between 2006 and 
2010.   

When considering the adverse impact that paperless ticketing can 
have on consumers, it is important to also consider the other ticket 
sales terms and conditions that might apply.  These are heavily 
weighted in favour of the Promoters.  Consumers are ill-informed 
about terms and conditions and are offered little to no rights to 
refunds.  Concerns about the potentially unfair nature of these 
terms and conditions and their lack of transparency are discussed in Section 3.3 of this 
submission. 
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 Glenn Roberts, Splendour sell out frustrates fans,  Northern Times (Queensland) dated   http://northern-
times.whereilive.com.au/news/story/splendour-sell-out-frustrates-fans/  at 5 July 2010, and Max Easton, Splendour Tickets – Crisis Commentary, 
Sound Plug Soulshine dated 6 May 2010 
http://www.soulshine.com.au/blog/2010/05/06/696-splendour-tickets-crisis-commentary.html  at 5 July 2010, also Courier Mail Music lovers 
rush moshtix website as tickets for Splendour in the Grass go on sale dated 6 May 2010 
http://www.couriermail.com.au/entertainment/confidential/music-lovers-rush-moshtix-website-as-tickets-for-splendour-in-the-grass-go-on-
sale/comments-e6freq7o-1225862908407  at 5 July 2010.  

Angry of the 
internet Posted at 

10:14 AM May 06, 2010 I 
just don't understand it. 
Every year they have the 
same problem with the 
email servers not being 
able to support the web 
traffic and every year they 
say it's going to be fixed for 
the next year. I've been on 
the computer since 8am 
this morning and have 
been booted out of their 
queue no less than 11 
times. It'll say I'm 4000th in 
the queue and then refresh 
to show me at 23,000th! 
Not to mention the phone 
number isn't even ringing, 
let alone allowing me a 
chance to wait on hold. 
Dear Splendour organisers, 
you say you're going to fix 
it, so FIX IT.  

 

h
t
t
p
:
/
/
w
w
w
.
c
o
u
r
i
e
r
m
a
i
l
.
c
o
m
.
a

http://northern-times.whereilive.com.au/news/story/splendour-sell-out-frustrates-fans/
http://northern-times.whereilive.com.au/news/story/splendour-sell-out-frustrates-fans/
http://www.soulshine.com.au/blog/2010/05/06/696-splendour-tickets-crisis-commentary.html
http://www.couriermail.com.au/entertainment/confidential/music-lovers-rush-moshtix-website-as-tickets-for-splendour-in-the-grass-go-on-sale/comments-e6freq7o-1225862908407
http://www.couriermail.com.au/entertainment/confidential/music-lovers-rush-moshtix-website-as-tickets-for-splendour-in-the-grass-go-on-sale/comments-e6freq7o-1225862908407


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Recommendation 
 
The Government should consider the potential adverse impact that paperless tickets (which 
inherently restrict transferability) and paperless ticket exchanges can have on consumers.  In so 
doing, the approach taken recently by legislators in New York provides excellent guidance on 
how to ensure that this technology can be used to reduce scalping without limiting consumers‘ 
choice and their ability to resell or transfer their unneeded tickets.   
 
Under the New York model, operators who offer restricted paperless tickets must, if the ticket 
cannot be independently transferred, also offer an alternative type of unrestricted ticket for the 
same price.  Without these parameters, primary ticketing companies will implement technologies 
which prevent transferability, reduce choice, enable them to raise prices and stifle marketplace 
competition.   

If the larger ticket agencies in Australia move to paperless ticketing, with transfer only able to 
take place through their own resale service, the adverse impact on competition and consumer 
choice could be significant.  eBay has no objections to primary ticket sellers pricing tickets 
efficiently so they maximise profits on the primary sale, but objects to attempts by those 
Promoters to control and stifle competition in the secondary resale market through paperless 
tickets which are non-transferable or only transferable through restricted ticketing exchange 
services. 
  As stated above, once a Promoter has the primary and secondary ticket market locked up, the 
incentive to offer improved services to consumers, allocate tickets fairly and to price tickets 



reasonably and competitively, is reduced.  Any proposed regulatory change which allows 
paperless ticketing, restricted ticketing exchange and existing primary ticket distribution 
practices to continue, needs to be considered carefully, having regard to its possible anti-
competitive and inflationary impacts and their ultimately adverse impact on consumer interests.  



3.2 Ticket distribution practices in the primary ticket market 
 
The root cause of consumers‘ inability to access tickets is the inefficient and problematic primary 
distribution mechanisms of Promoters.  The secondary market is not just stimulated, but is 
actually caused by, the primary ticket distribution practices of Promoters.  Once ‗scalpers‘ have 
the tickets, the only real outcome of government action to outlaw ‗scalping‘ is to restrict the 
channels ‗scalpers‘ can use, and divert such activities to avenues devoid of consumer protections 
and much more open to the likelihood of fraudulent sales or counterfeit tickets.   

Problematic primary distribution practices are discussed in more detail in this Section and 
include: 

(1) Underpricing:  tickets made available at a price deliberately below market value to 
achieve a sell out event and secure artist commitment to touring. 

(2) Spreading risk: scalpers are welcomed by promoters because they are effectively a form 
of insurance (by self-assuming the risk of not selling tickets).   

(3) Pre-sales and Sponsorship allocations: tickets made available for priority purchase 
through presales are often based on arrangements with third party partners that fail to give 
real priority access to genuine fans. 

(4) Corporate and Hospitality Package Allocations: Promoters regularly hold back 
significant volumes of tickets for corporate interests, sponsors and hospitality packages, 
resulting in a significant reduction in tickets that the general public can access in the first 
place.  

(5) Failing to identify purchasers and effectively limiting the number of tickets per 
purchase:  Promoters regularly fail to pre-qualify/identify purchasers and/or impose 
limits on the number of tickets that any individual can purchase in the primary tickets 
market.  Some Promoters also impose caps but fail to set-up systems to enforce the 
measures effectively. 

(6) Poor timing of ticket sales: It is common practice that all publicly available tickets are 
dumped onto the market simultaneously, usually at 9am AEST on a Monday morning, 
causing phone lines and Internet sites to collapse under the pressure.  Early sales of 
tickets to events – in particular, major finals (in some cases before the teams are even 
known) so far in advance of the event – also generate unwanted tickets. 

 

3.2.1 Pricing Practices   

When tickets sell out in the primary market, and sell for above face value in the secondary 
market, it is clear that ticket prices have been set below the price the market is willing to pay.  
This occurs for a number of reasons30: 

(a) The desire to ―sell out‖ thereby generating hype and securing artist commitment  
                                                 
30 Kevin A Haskett  ―Estimating the Consumer Benefits of Online Trading‖, Mimeo, p 6 



Promoters like to generate hype for their event by achieving an early sell–out, as this adds value 
to attending the event.  A packed venue creates atmosphere, and maximises revenue from 
complementary sales like parking and hospitality.  The ability to offer artists or sporting bodies a 
guaranteed sell-out event also helps to ensure future commitment to touring by artists and 
sporting bodies.  In order to guarantee a sell-out crowd, tickets may be priced lower than the 
price fans are willing to pay.31 
 
(b) A claimed desire to make tickets affordable for grass roots fans 
 
Some Promoters argue that they offer tickets at below market prices to enable grassroots fans to 
attend the event, and seek to cross-subsidise these seats through more expensive classes of 
tickets or arrangements with partners, corporates and hospitality providers.   Such underpricing, 
combined with other distribution practices, actually cause the grass roots fans to fail to receive 
tickets and is the reason scalpers emerge.  Any attempt to run a business with below market 
prices without having distribution targeted precisely at grassroots fans (who prioritise attendance 
at the event above reselling the ticket for a profit) will result in opportunistic resellers taking 
advantage of the price differential and the gap between supply and demand. 
 
If Promoters engage in this pricing model then they need to take responsibility for ensuring that 
―underpriced tickets‖ find their way into the hands of their grassroots supporters.  All other 
measures will ultimately prove futile and may only remove pressure on the Promoters to target 
their primary distribution correctly.  
 
(c)  Face value pricing and add-ons 
 
The perception that the face value of a ticket is the fair value of a ticket  is flawed, in that it fails 
to take into account the considerable add-on costs (in many cases, as much as $25 or 25% of the 
face value of the ticket) that are often not disclosed to consumers until they complete their 
purchase.  These should be disclosed up front to comply with component pricing provisions of 
the Trade Practices Act.  The add-on costs should also reflect the actual cost of providing the 
service and not be inflated because consumers have no choice.      
 
3.2.2  Spreading Risk 
 
A secondary market enables a transfer of risk from the Promoters to the ticket onsellers.  While 
ticket onsellers may at times make profits, they are at other times left with unsold tickets, or can 
only resell tickets at a loss. By buying tickets early they effectively provide Promoters with a 
form of insurance.32  Their reaction to consumer complaints is often merely crocodile tears.   
 
Arguments that Promoters are worse off as a result of secondary ticket sales fail to take into 
account this transfer of risk and are questionable given that they already derived their revenue 
from ticket sales on the primary market, and their profits are determined by the initial price they 
themselves set.  Various public admissions that have been made by Promoters demonstrate that 

                                                 
31 James J Atkinson, The Economics of Ticket Scalping, University of Notre Dame, 3 May 2004.  
http://www.jimmyatkinson.com/papers/ticketscalping.html at 5 July 2010.  
32 Haskett, Ibid page 10.  
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their instinct is to sell tickets as quickly as possible, rather than evaluate and develop systems 
that favour genuine fans. 
 
For example, concert promoter Andrew McManus recently stated: 
 

―...from a concert promoter‘s perspective, a buoyant scalping market means it‘s a good a 
healthy concert market because demand is outdoing supply.‖

 33  
 
In describing how scalpers were selling tickets to one of his events for double the face value 
price, McManus went on to say:  
 

―...from my perspective as a promoter, it‘s a great point because they [the scalpers] have 
bought a big block of those tickets and it gets me closer to my breakeven more swiftly 
than what it would if they weren‘t purchasing them.‖

 34 
 
eBay contends that the same logic often applies for the major sports codes, and the NRL 2005 
finals series supports this contention.  This is discussed further in Section 3.2.6 of this 
submission. 
 
Brendan Ross, the chief executive of Razorgator, a reselling exchange in the United States 
highlights that consumers take considerable risk when they buy tickets months ahead of time, 
and should be able to do what they like with the tickets.  With paperless ticketing, and restrictive 
terms and conditions prohibiting resale, primary ticket sellers potentially eliminate the secondary 
market and transfer all risk to consumers:  

―The lion‘s share of the rights in this situation are in the hands of the person who sold you the 
ticket,‖ Mr. Ross said. ―You‘re taking all the risk. They‘re taking none of it. You can‘t get your 
money back, you can‘t change your mind. So the question is, should you have the right to sell the 
seat that you bought?‖

35 

3.2.3 Pre-sales and priority access 

Current distribution practices allocate tickets based on Promoter interests to sell out events as 
quickly as possible.  Pre-sale methods could be used to facilitate genuine fans having early 
access to tickets, but most current primary market distribution methods instead allocate tickets 
based on sponsorship and other financial interests.  

For example, Ticketek entered into an arrangement with Fitness First in December 2009 to 
provide discounted tickets to an estimated 350,000 to 375,000 Fitness First members, as well as 

                                                 
33 Channel 7,  Morning Show, Andrew McManus on1 July 2010.  
34 Ibid  
35 Scalping 2.0:  Naming the Ticket‘s Master, by Ben Sisaro, Published June 4 2010, 
http://www.nytimes.com/2010/06/06/weekinreview/06sisario.html 



ticket packages and pre-sales to certain events in advance of the on-sale date to the general 
public.36   

How targeting Fitness First members with discount tickets and pre-sale offers ensures that 
genuine fans receive access to tickets, or how it assists in eradicating ‗scalpers‘, is unclear. 

In around November 2007, Ticketek entered into a similar arrangement with Optus – affording 
its customers a priority booking period before tickets were offered to the general public.   

Ticketek also offers priority booking periods to Visa card holders.   The effect of such priority 
programs is that as much as 50% of the available tickets to an event can be sold to these groups 
(and it should be noted that ‗scalpers‘ are highly likely 
to be active in this Visa Preferred program) before the 
general public is provided with an opportunity to 
purchase tickets.37  In a submission to the ACCC, 
Ticketek stated that these arrangements did not cause 
detriment to the general public because: 

―... the general public will be able to purchase 
Premium Seating at these events through 
competitors such as ticket resellers where 
available.‖

38   

It is ironic that, having contributed to the under-supply 
of tickets to the general public, Ticketek has itself 
recognised the importance of maintaining a viable and 
competitive ticket resale market in order to maintain the 
general public‘s ability to access tickets.  As Ticketek 
also admitted in that submission, typically the resale 
market will only enable consumers to obtain access to 
Premium seating, as it is this seating which is siphoned 
off by Promoters and allocated to so-called ―authorised‖ 
resellers under the types of arrangements discussed in 
Section 3.2.4 below.   

It is in consumers‘ interest for regulators in Australia to 
support the growth and viability of a broader secondary 
ticket market to enable consumers to have improved 
access and choice when purchasing tickets..    

3.2.4 Holdbacks and so-called “authorised resales” 

Promoters themselves play an active role in the allocation of tickets for resale at above face value 
prices through so-called ―authorised resellers‖, and may themselves engage in direct sales of 
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 Form G, Notification of Exclusive Dealing under Section 93 of the Trade Practices Act, lodged by Ticketek with ACCC Australian 
Competition & Consumer Commission 9 December 2009, available at at Australian Competition & Consumer Commission website 
http://www.accc.gov.au/content/index.phtml/itemId/906221/fromItemId/859018, Retrieved 22 July 2010.  
37 Ibid. 
38 Form G, Notification of Exclusive Dealing under Section 93 of the Trade Practices Act, lodged by Ticketek with ACCC 25 October 2007 
available at Australian Competition & Consumer Commission website 
http://www.accc.gov.au/content/index.phtml/itemId/802216/fromItemId/776485 

The promoters are the ones who should 
do something  
 
Exactly right and if they don't care - why 
should ebay care?  
 
There have been some gigs that state 
tickets can not be re-sold where ebay will 
remove them from sale (like the bushfire 
gigs that were held after the fires last year).  
 
Apart from events like that (or certain events 
in Qld) it makes no difference to ebay.  
 
The conditions for the Big Day Out tickets 
are completely unenforceable anyway.  
 
How on earth would the staff at the gate 
have any idea where you got your ticket 
from? I have purchased tickets on ebay and 
never had a problem with them.  
 
I know of a person who gets tickets in bulk 
from the original ticket seller and he 
makes loads of money on them.  
 
If the original ticket seller is doing things like 
this then they can't expect ebay to follow 
their rules when they can't follow them 
themselves. 
 
By eBay member UserID: lily-was-here33, 
6/06/2010 11:28  
(for further details and examples see 
Appendix 2) 

http://www.accc.gov.au/content/index.phtml/itemId/906221/fromItemId/859018


tickets at above face value prices.  Given that the overall pool of tickets available for an event is 
typically limited, the holding back of tickets for sale at above face value and diversion of tickets 
to such ―authorised‖ resellers limits the number of tickers ordinary fans can purchase in the 
primary market at face value.  The number of tickets not sold directly to the general public as a 
result of these arrangements typically represents a substantial proportion of all of the tickets to 
major sporting events, and a significant proportion of tickets to other events.   

So-called ―authorised resellers‖ are typically distinguished from ‗scalpers‘ as they are allocated 
tickets with the proviso that they bundle them with hospitality and/or travel packages. These 
―authorised‖ resellers don‘t allocate their tickets in a way that results in a lower profit margin 
than so-called scalpers.  Nor do they sell tickets in a manner which gives priority to genuine fans.  
Instead, they often obtain tickets through networks of relationships which are not transparent and 
to which regular sports fans have little or no access, and then onsell those tickets for premium 
prices.  The pricing of the individual components of the packages generally aren‘t disclosed to 
purchasers, and the costs of the hospitality services are usually heavily inflated to hide the 
premium that has been added to the ticket price.   
 
Essentially, these authorised resellers are engaging in institutionalised scalping with the blessing 
of Promoters, who themselves may receive a revenue share from this reselling activity. 
 
 
 
 
 
Case Study:  AFL Grand Final 2009  
 
The AFL Grand Final ticketing allocations in recent years,  particularly for 2009, provide a good 
example of the adverse impact holdbacks and s- called ―authorised‖ resales  can have on 
consumers.   
 
In late 1990, the Victorian Government reviewed the AFL Grand Final ticket distribution 
process.  The recommendations from that review included: 

 abolish series ticket sales; 
 give preference to clubs competing in the Grand Final; 
 ensure all competing club members have an opportunity to purchase a good seat; 
 reduce the number of tickets allocated to sponsors within the clubs; 
 give priority to members who attend most games during the season; 
 reduce or remove automatic ticket rights to AFL and MCC members; 
 abolish credit card bookings by telephone for the Grand Final. 

 



Ten years later, very few, if any, of these best practices have been adopted.  Entry level Grand 
Final ticket prices have more than tripled39 over this period; and, whereas in 2002, there were 
27,000 tickets available at the entry level ticket price, there are only 
11,000 tickets available at that price in 2010 (down from 15,000 in 
2009).  Since 2002 the AFL has boosted the number of premium 
tickets by 20,000.40   In addition, fewer tickets are allocated to 
competing clubs and their supporters, as discussed below.  As a result, 
media commentary suggests that the average footy fan still can‘t 
access a ticket to the AFL Grand Final and relatively few of the fans 
of the clubs which make the Grand Final are able to access tickets to 
the event.   

This is despite the Victorian Government introducing legislation in 
2002 which has been applied to subsequent Grand Finals and is 
directed at curbing ticket scalping.   

When the Victorian State Government announced in March 2002 that it would introduce the 
legislation, then sports minister Justin Madden said: "We want to ensure the people who support 
sports week in and week out are not disadvantaged when it comes to getting to see the premier 
events.‖

41  Has this objective been achieved?   
 
The answer is almost certainly no, since the problems don‘t arise from ticket ‘scalping‘. The sale 
of tickets by clubs and the AFL itself at above face value, and the allocation of tickets to 
corporates, sponsors, clubs and ―authorised resellers‖ such as hospitality and travel providers, 
have been identified as key reasons why more grassroots sports fans still can‘t access tickets to 
the AFL Grand Final. 
 
An AFL document entitled ―Finals Series 2009 Ticketing Information‖ lists 60 companies, 
including 16 clubs, as "Authorised On Sellers", and reports that the Grand Final generates the 
AFL $20 million in profit.  The 2010 ticket allocations published on the AFL website42 reflect 
similar allocations as the 2009 scheme and name 30 companies as authorised on-sellers; 
however, eBay has not analysed the 2010 allocations in detail as we have not been able to obtain 
any additional details in relation to the approved ticketing scheme.  eBay therefore uses the 2009 
data to illustrate its concerns. 
 
In 2009, 16,000 tickets were designated to onsellers, corporate functions, sponsors and similar 
groups.  When you consider that 23,000 tickets were allocated to MCC members and guests, and 
another 5000 to Ethidad Stadium Medallion Club members, this means that almost half of the 
100,000 available seats aren‘t available to club members and fans.  While a total of 25,000 
tickets were set aside for the 2 competing clubs, and 1000 tickets each were allocated to the 14 
clubs who did not make the Grand Final. (down from 1500 in 2001), many of these tickets still 
                                                 
39 ―AFL Grand Final Prices triple in 10 years‖, Post 18198464 from Meow, 27 June 2010 14:02 forum available at 
http://www.bigfooty.com/forum/printthread.php?t=723754&pp=15&page4 
40 Gold Coast and Greater Western Sydney get Grand Final tickets‖ by Jon Ralph, Herald Sun, July 14 2010, available at 
http://heraldsun.com.au/sport/gold-coast-and-greater-western-sydney-get -grand-final-tickets 
41 As quoted in Damian Barrett, Why you can‘t get an AFL grand final ticket ,  The Herald Sun (Victoria) dated 17 September 2009 
http://www.heraldsun.com.au/sport/afl/why-you-cant-get-an-afl-grand-final-ticket/story-e6frf9jf-1225775238506 ,  5 July 2010.  
42http://www.afl.com.au/Premiership/Tickets/GrandFinalTicketsandPackages/2010GrandFinalTicketAllocationandReturns/tabid/16397/Default.as
px 

“On the topic of GF ticket 
prices, camped out for a  
GF ticket in 1995, paid 
only about $65, sat on 
Level 1, near the wing, 
only 11 rows back.  Last 
year, I paid $140 for a 
standing room ticket.  I 
remember when most 
tickets went to competing 
club members/supporters.  
There is no denying the 
current allocation system 
is an absolute joke.”
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won‘t find their way into the hands of the average fan.  Only four of the sixteen clubs are 
reported to have distributed tickets from their allocations  to their own members; and this 
amounted to merely 280 tickets in total.43 The balance of tickets are reportedly ―likely to find 
their way to the corporate sector, with most clubs reported as making $1000 a ticket by onselling 
them for lucrative ticket packages.‖

44. The ability to resell these tickets (either directly 
themselves or through ―authorised‖ resellers) is worth around $1,000,000 to every club it is 
reported that: 
 

―Clubs are urged by the AFL to sell these tickets at a premium… [m]any of [them] go to 
sponsors, to help boost their bottom line by hundreds of thousands of dollars [as] 
Sponsors can then on-sell these tickets provided they comply with certain regulations‖.

45 
 
A result of these allocations and distribution practices is that the football clubs and the AFL 
compete against one another to sell tickets at a premium, typically as part of hospitality 
packages.  To get a ticket to the game, the general public has to pay for inflated hospitality 
packages from the AFL, its clubs or one of the AFL‘s exclusive ―authorised‖ resellers.  The AFL 
has set aside for itself the premium tickets and sells its own Grand Final bundled ticket packages, 
charging as much as $21,500 for a table of ten which includes pre and post-game dining.46   
 
In 2009, AFL-approved accommodation and ticket packages, including two nights‘ 
accommodation in a CBD hotel, a Grand Final ticket, and access to a Grand Final eve or Grand 
Final breakfast function, started at $1,600.  As one club official is reported to have said:  
 

"At the end of the day, all people want is a ticket to the game, yet to get that ticket we 
make them pay ridiculously inflated amounts for a breakfast or a dinner.‖

 47 

The volume of tickets allocated for resale through ―authorised‖ resellers, and the manner in 
which football clubs have distributed their allocations, have prompted some to describe the way 
in which tickets are sold to the AFL Grand Final as, indeed, a form of scalping which is 
―protected‖ under the Victorian legislation.  It makes a farce of the AFL‘s statement in the 2009 
ticket scheme proposal document that ―The AFL is opposed to ticket scalping – that is the direct 
re-selling of tickets by individuals and organisations for profit.‖  It appears the AFL does not 
apply the same standards to its own behaviour or that of its clubs and authorised onsellers.  Clubs 
can sell the tickets allocated to them for their members for profit; can make offers to buy back 
tickets from their members at above their face value48; and then onsell them at higher prices.  
This is accepted as being a necessary source of revenue for the clubs.  But if an individual 
engages in the same practice, they are breaking the law.  The legislative protection afforded to 
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the AFL, its clubs and authorised resellers only further reduces options for consumers and drives 
up prices:  

―With scalping out of the question – select events in Victoria receive protection already – 
the only remaining avenue is to go with one of the corporate hospitality packages, which 
cost upwards of $1,200 ….  the cost of these packages mean many fans simply can‘t 
afford to go to the game.  To rub salt into the wounds, the make up of these packages 
does nothing to justify the price. All that is included is a ticket to the game, plus a pre-
game breakfast, brunch or lunch typically put on by one of the 16 clubs.  Last year, the 
face value of a Grand Final ticket was $161.  A ticket to a club breakfast would‘ve set 
you back $200-$250.  So, in essence, you are paying $1,200 or higher for a package that 
isn‘t worth no more than $400. It‘s a rip-off.  And it makes calls by the AFL for bans on 
scalping look farcical. The league allows its clubs to profit at the expense of fans. The 
league lets clubs on-sell tickets to official AFL agencies that do the same. The league 
even lets clubs sell their tickets back to boost numbers for its own corporate event – 
Centre Square – which further deprives members of the chance to see their team in the 
big dance. Evidently, come Grand Final week, there‘s no bigger scalper than the AFL 
itself‖.

49 
 
As one fan sums it up  
 

―Don't tell me that the AFL are doing anything to stamp out scalping.... They do it 
themselves! You can't get a grand final ticket from the AFL themselves for under $1300! 
They scalp just as much as some the scalpers they are trying to stop. And you can't tell 
me the extra "lunch or dinner included makes up the difference"  Something needs to be 
changed for this... the real true supporters of the clubs competing go the every game all 
year then miss out on the biggest day of their lives! 100,000 capacity and only 24,000 go 
to club members....that stinks of a selfish money grabbing stunt! For an organisation who 
prides themselves on looking after the fans, Grand Final Day has turned into a disgrace 
Demetriou!‖50 

 
The Discussion Paper entitled: ―Controlling Ticket Scalping and Improving Major Event 
Ticketing Practices,‖

51 (―The Victorian Paper‖) recognises these problems and suggests that the 
causes may be even more insidious.  It states that:   
 

―...monopolistic conditions and ‗insider trading‘ practices are in evidence.  In other 
consumer markets such practices are usually illegal or in some way moderated by 
regulation.‖  

 
The Victorian Paper goes on to say:  
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―Insider trading may involve ticket agency staff, non-competing clubs and corporate 
clients, including travel and hospitality firms, wholesaling tickets to … the scalpers‖. 

 
The Victorian Paper concludes: 
 

―A fundamental issue in regards to ticket scalping is ticket distribution practices.  Such 
practices will be difficult to address through a legislative approach.  Accordingly, the 
event owners and/or the industry ideally need to develop and implement standards and 
guidelines for itself and its employees and ensure that these guidelines are monitored and 
enforced.   
 
In respect of events such as the AFL Grand Final, where clubs and their agents have 
apparently long been defacto ticket resellers, the AFL could consider developing a 
centralised and formal system of ticket returns and (re) sale....  
 
The need for continuing the practice of premium pricing of grand final tickets, at several 
times their face value, by AFL clubs (or their agents) ostensibly in order to survive 
financially is questionable.... While the continuation of such a practice is essentially a 
matter for the AFL and its constituent clubs to resolve, the rights of members and 
consumers should not be ignored.  Accordingly, the future arrangements for the (sic) 
reselling these allocations should be improved and need to be made both transparent and 
bona fide.‖ 

 
Recommendation 

Practices whereby primary tickets sellers fail to allocate sufficient tickets to fans and allocate or 
redirect or enable large volumes of tickets to quickly come into the hands of resellers (whether 
―authorised‖ or ‘scalpers‘) clearly result in consumer detriment.  The Government should ensure 
that Promoters in the primary market (including the ticket agencies) are subject to any regulation 
directed at onselling and are not able to expand their own offerings to enable them or their 
authorised onsellers to engage in ticket resales at increased cost to consumers.  Regulation 
should not protect or overlook their contracts with private companies which operate to their 
financial benefit and consumer detriment.  This could give rise to large scale issues similar to 
those experienced in North America as a result of the relationship between TicketsNow and 
Ticketmaster, as described in Section [x] of this Submission.  The AFL Grand Final case study 
suggests that these risks are real risks for Australian consumers even in a state where regulation 
exists.  While the law may be intended to protect consumers from scalpers, this case study 
suggests that regulation which permits this type of conduct by Promoters fails consumers and is 
only effective in protecting private interests. 

 
The Government should also examine how ―authorised‖ resellers get guaranteed access to 
extensive numbers of tickets at prices which enable substantial mark-ups when the average 
consumer can‘t buy tickets to the same events through the primary distribution channels.  In 
addition, those resellers should be required to disclose the value of all components of their 
package to comply with component pricing provisions of the Trade Practices Act.   
 



 
 
 
 
 

3.2.5 Failing to implement practices which enable tickets to be sold to genuine fans.   
 
Promoters either fail to limit effectively the number of tickets sold to any one person, or fail to 
direct the available tickets into the hands of genuine fans in an effective manner.  When this 
occurs, tickets inevitably find their way into the hands of ticket scalpers.   
 
When AC/DC concert tickets went on sale in 2009, there were no limits placed on the number of 
tickets an individual could purchase. Concert promoter Gary Van Egmond admitted:  
 

―Ticket selling is our bread and butter – you can‘t expect us to limit ticket sales.‖52 
 
However, Promoters can put in place systems for limiting ticket sales and still run successful 
sold out events.  It is wholly within the control of the major ticketing agencies, sporting codes 
and event promoters to cost-effectively identify and prioritise the allocation of tickets to their 
core support base and reduce the resale of tickets and profiteering to an insignificant level.  
Governments should ensure that the major sporting codes and event promoters implement 
simple, self-funded or cost-effective measures to prioritise ticket allocation to their core support 
base. 
 
It is unreasonable for those Promoters that do not exercise due care and attention in order to give 
priority access to their fans to ask the Government to spend taxpayers‘ money to clean up a mess 
they have needlessly created. 
 
The General Manager of Moshtix, Adam McArthur, supports this view, saying:  
 

―There are many companies in the industry who, like us at moshtix, have implemented 
appropriate processes to minimise ticket scalping …. I do believe though that other major 
players in the industry, who haven‘t yet taken enough responsibility to reduce this 
activity, need to do more.‖53 

 
Major sporting bodies in Australia provide some examples of effective and ineffective practices 
which either limit the number of tickets which any one person can buy or ensure that tickets find 
their way into the hands of genuine fans in the first instance 
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Case Study: Football Federation of Australia 
 
The Football Federation of Australia‘s (FFA‘s) approach to selling tickets to its core fan base is 
an excellent example of how to structure primary ticket distribution to reduce ‗scalping‘. 
 
In 2005, the FFA recognised that demand for tickets for the Australia v Uruguay World Cup 
Qualifier would far exceed supply. The FFA created an exclusive Football Family to allow 
soccer fans to pre-register to purchase up to six tickets for the Australia v Uruguay game.  To 
join the Football Family, people either had to pay to attend a relatively unattractive game 
between Australia and the Solomon Islands, and/or subscribe to become members of one of the 
A-League clubs. 
 
Members of the Football Family had exclusive access to tickets for the game from the period 25 
July – 9 September 2005.  The FFA confirmed that at least 30,000 tickets were purchased by 
Football Family members.  During this period, and up to October 19 2005, when a further 20,000 
tickets went on sale to the general public, there was only one listing and zero actual resales of 
Football Family tickets on eBay.com.au. 
 
Following the 19 October 2005 general release through to the day of the game, 722 tickets were 
resold on eBay.com.au.  The game was a complete sell out and attended by more than 82,000 
people.  As such, the total number of tickets sold on eBay.com.au for the Australia v Uruguay 
game represented less than 0.9% of the total number of tickets sold.   
 
Demand for tickets to the World Cup qualifier was among the most intense in Australian 
sporting history.  Organisers estimated that 12,000 soccer fans congregated outside Telstra 
Stadium to watch the game, and estimated that another 8,000 people gathered in Federation 
Square in Melbourne. 
 
It is also worth noting that the typical price for a resale of a World Cup Qualifier ticket on 
eBay.com.au was $163, and eBay‘s records show that many of the tickets resold on eBay.com.au 
were Category A, which carried a face value of $195 each.  The highest price of a ticket sold that 
eBay was able to track was $395 for a Category A ticket.  The relatively low pricing of many of 
the World Cup qualifier tickets resold on eBay.com.au suggests that a significant portion of the 
sales on eBay.com.au were by soccer fans rather than professional ‗scalpers‘. 
 
Furthermore, there was a total lack of controversy around ticketing for the soccer World Cup 
qualifier, which is in stark contrast to the level of public and media concern about ticketing to 
other major events, such as the Big Day Out and the Ashes Series. 
  



Case Study: Cricket Australia 
 
We choose ticketing to the Ashes Series as an example not because we wish to be critical of 
Cricket Australia but because contrasting its approach with that taken by the FFA shows that the 
solution is for the Promoters – perhaps via government encouragement or legislation –to tackle 
the problem at the source and direct tickets to genuine fans. 
 
In advance of the 2006/07 Ashes Series, Cricket Australia announced the formation of the 
Australian Cricket Family, and said that members of this ‗family‘ would have priority access to 
tickets.  However, no meaningful measures were in place to ensure people who signed up were 
actually genuine Australian cricket fans.  The only pre-conditions for membership appear to have 
been the supply of an email address and an Australian residential address.  Applicants were also 
asked to name their favourite Australian player.   No discernable attempts were made by Cricket 
Australia to restrict ‗family‘ members to those who attended their domestic matches or to reward 
grassroots cricket club members. 
 
When Cricket Australia released tickets for sale to the ‗family‘, such was the demand from the 
large number of people on the database that their system crashed.  Media reports cited angry 
Australian cricket fans who complained that their expectation that becoming a member of the 
‗family‘ would increase their chances of getting tickets had not been fulfilled.   
 
In 2009, in advance of the 2010/2011 Ashes Series, Cricket Australia launched its new cricket 
family.  Again, no measures were taken to restrict membership to genuine Australian cricket 
fans.  On 16 June 2009, Cricket Australia said this of the Australian Cricket Family (ACF): 
 

―By joining the ACF and showing you are a loyal supporter, not only will you be 
provided with an exclusive priority access ticket offer for the 2009-10 international 
series, but you will give yourself one of the best chances to secure tickets to the 2010-11 3 
Mobile Ashes Series on home soil.‖ 

 
However, once again, Cricket Australia did not put in place any meaningful measures to ensure 
that membership of the ‗family‘ was restricted to those who could show they were a ‗loyal 
supporter‘.  For example, there was no requirement to show that they had paid money to watch 
domestic cricket, proof of membership of a junior cricket club or any other such measure that 
would preference them over so-called ‗scalpers‘. 
 
Instead, Cricket Australia said this of the ACF: 
 

―Joining the ACF is free and easy!  Follow the links on cricket.com.au and register your 
name and email address to take advantage of the exclusive priority access ticket offer and 
to enjoy a range of exclusive member benefits and special offers.‖ 

 
Media reports quote Cricket Australia as saying it had improved measures to avoid a computer 
system failure and unspecified measures to deter ‗scalpers‘.  They also reported that the Ashes 
games held in Victoria would each be a Declared Event and that tickets onsold would be 



cancelled.54  However a declaration was not obtained and the enforceability of contractual 
provisions prohibiting resale is questionable for the reasons discussed in Section 3.3.2 of this 
Submission. 
 
Given the ‗free and easy‘ access to the ‗family‘, it is difficult to see how Cricket Australia has 
deterred either ‗scalpers‘, English cricket fans, or casual sports fans from accessing its ‗family‘.  
Arguably, it has merely engendered fear in, and may have inadvertently mislead, the general 
public by making them think that they are legislatively and contractually prohibited from 
reselling tickets. 
 
A likely unintended consequence of this public warning is that ‗scalpers‘ who have secured their 
tickets through the ‗family‘ may, for fear of being detected online, revert to selling tickets 
through offline channels.  This practice increases the risk of fraudulent activity going undetected 
by the police and increases risks to consumers. 
 
Had Cricket Australia obtained Ministerial approval to make the Victorian games for the Ashes 
Series ―Declared Events‖, the Victorian Government and the general public would have had 
better visibility of the allocation of tickets available to the general public.  As the ticketing 
distribution scheme is not transparent to consumers or the media, it reduces the likelihood of an 
examination of primary distribution methods of Cricket Australia and pressure being brought 
upon it to take meaningful steps to devise a ‗family‘ that genuinely preferences its loyal fans. 
  

                                                 
54 Cameron Smith, Scalpers are to face a real Test, The Herald Sun (Victoria) dated 13 June 2010 
http://www.heraldsun.com.au/news/scalpers-are-to-face-a-real-test/story-e6frf7jo-1225878934908  at 23 July 2010.  
2. Herald Sun Don‘t get burned by early Ashes scalpers, The Herald Sun (Victoria) dated 8 June 2010 
http://www.heraldsun.com.au/news/dont-get-burned-by-early-ashes-scalpers/story-e6frf7jo-1225875614084  at 23 
July 2010.  
 

http://www.heraldsun.com.au/news/scalpers-are-to-face-a-real-test/story-e6frf7jo-1225878934908
http://www.heraldsun.com.au/news/dont-get-burned-by-early-ashes-scalpers/story-e6frf7jo-1225875614084


3.2.6 Poor timing of ticket sales 
 
Tickets typically go on sale many months prior to an event.  Inevitably, the plans of some ticket 
holders will change over such a long period and they may be unable to attend an event.  The 
number of affected ticket holders who may need to offload tickets, and the level of ‘scalping‘ 
that arises, will be increased if Promoters fail to time ticket sales appropriately. 
 
The NRL Grand Finals series of 2005 is an example of how prematurely dumping large numbers 
of tickets on the market to reduce the Promoter‘s risk can adversely impact consumers, and of 
how Promoters can do so much more to address the ‗scalping‘ issue by adjusting their ticket 
distribution practices. 
 
Case Study: 2005 NRL Grand Final 
 
Tickets for the 2005 NRL Grand Final went on sale on to the general public on 22 July for a 
Grand Final that was due to take place on 2 October.  Significantly, at this stage, there were no 
restrictions on the number of tickets that could be bought by an individual.  eBay believes that 
approximately 50 per cent of tickets for the NRL Grand Final were allocated to the general 
public. 
 
At the time tickets went on sale, the final eight clubs who would contest the play-offs had yet to 
be determined, and the fans of at least 10 clubs still harboured hopes that their club would make 
the Grand Final.   
 
This distribution method greatly facilitated ‗professional scalping‘ and further reduced the 
opportunity for individuals to obtain tickets closer to the event because: 
 
(a) The NRL placed no limits on the numbers of tickets sold to each individual, which 

encouraged the emergence of a large number of unwanted tickets in the secondary market as 
more teams were progressively eliminated and created the opportunity for ‗scalpers‘ to buy 
larger quantities of tickets; 
 

(b) the uncertainty over the finalists, allied to the fact that the tickets issued were non-refundable 
(a standard practice that protects the interests of the Promoter to the detriment of the 
consumer), dissuaded many genuine fans from purchasing tickets at such an early stage. 

 
The ticketing problem was further exacerbated by venue selection, possibly as a result of the 
NRL‘s contractual arrangements with venue suppliers. The Finals Series game between the St 
George Illawarra Dragons and West Tigers, for example, was scheduled to be played at Aussie 
Stadium (with a capacity of approximately 40,000) rather than at Telstra Stadium (with a 
capacity of approximately 83,000).  Despite huge demand to switch the game to Telstra Stadium, 
the NRL did not switch to the larger venue and this in itself created an unnecessary restricted 
supply and therefore ‗scalping‘ issue for this Final Series game. 
 
It is also reasonable to assume that rugby league fans who had purchased tickets to the Grand 
Final in July and August may have lost interest in attending the game after their teams had been 



eliminated or other circumstances (unknown to them at the time of purchasing tickets) precluded 
them from attending.  
 
Having created a system that resulted in many league fans no longer wanting to attend the Grand 
Final, the NRL had no mechanism to direct these tickets to season ticket holders of either of the 
finalists‘ clubs. 
 
By the time the finalists were known, genuine supporters of both West Tigers and the North 
Queensland Cowboys had no priority access to tickets and were left to fend for themselves. 
 
The choice of distribution of the final batch of Rugby League Grand Final tickets in the final 
week is in marked contrast to the method undertaken by The Australian Football League (AFL) 
for the Grand Final between the Sydney Swans and The West Coast Eagles.  The AFL had no 
difficulty putting in place a system that directed all remaining tickets (albeit a relatively small 
number) into the hands of members of both the Swans and the Eagles within precisely the same 
timeframe that the NRL faced i.e. seven days. 
 
These comparisons highlight that much more can be done by Promoters to alleviate ticketing 
distribution issues before Government intervention can be justified. 
 
It appears that some of the sports codes are moving – albeit at vastly different speeds – towards 
some form of system that rewards regular attendees of those games that typically do not sell out. 
However, there is considerable scope both to effectively pre-register interested parties (in the 
case of the Cricket Australian and the NRL), and to allow more fans of those clubs who actually 
reach a Grand Final to access tickets (in the case of the NRL). 
 
  



3.3 Compliance with Consumer Protection provisions of the Trade 
Practices Act 

 
It appears that the terms and conditions upon which most tickets are being sold in Australia  in 
particular, those which prohibit transfer or resale or which allow the Promoter to cancel 
transferred or resold tickets – are are not in consumers‘ interests, and may be unfair, misleading, 
deceptive, and unenforceable.  In addition, Promoters seem not to sufficiently disclose their 
ticket sale terms and conditions or all aspects of the ticket pricing to consumers in a readily 
comprehensible and transparent manner.   
 
Having regard to existing protections available under Part V of the Trade Practices Act, and the 
introduction of the Australian Consumer Law provisions relating to Unfair Contract Terms under 
Schedule 2 of the Trade Practices Act (which came into effect on 1 July 2010), additional 
regulation should not be needed to protect consumers from potentially unfair, misleading and 
unenforceable conduct and contract terms.  Before any new regulations are introduced, the 
Government should ensure that Promoters comply with legislation that already exists.   
 
3.3.1  Unfair Contract Terms 
Ticket sale terms and conditions are typically offered to consumers in circumstances where there 
is extremely limited bargaining power.  There is inadequate opportunity provided for review, all 
of the relevant terms are not always provided to the consumer, terms are offered on a take it or 
leave it basis and there is effectively no opportunity to negotiate.  Some of the terms are 
contradictory, and many are one-sided and unfair. 

Improved transparency, disclosure and fairness is particularly important given that UMR 
Research suggests that 83% of people55 will pay little or no attention to terms and conditions 
when purchasing a ticket and therefore may be unaware of the restrictive and often one-sided 
terms which may apply. 

(a) Limited time and opportunity for review in the primary tickets market 
Consumers in the primary market typically have no alternative ticket seller from which to buy 
tickets and are given limited time to review the available tickets and complete their purchase.  
For a high demand event, which sells out in minutes, consumers risk falling out of the queue and 
missing out on tickets or having their tickets released to others, if they don‘t complete the 
transaction within the number of minutes left on the webpage timer.  The buyer is given limited 
time to select their tickets, choose their shipping and payment methods and read through all the 
Terms of Sale before they are timed out, resulting in a need to try to apply again for tickets.  
Tickets may no longer be available as many events sell out within minutes of release and many 
sites are unable to cope with demand at peak times.  Accordingly, buyers can be pressured by 
extreme urgency in making their purchase. 
 
When completing payment, a buyer on www.ticketmaster.com.au is given less than 10 minutes 
to complete information relating to shipping and payment methods, read the privacy disclosure, 
read a 10-plus page product disclosure document relating to ticket insurance (available through a 
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hyperlink as a separate PDF) and determine whether to purchase insurance, and to read 
additional terms and conditions referencing and containing links to the Purchase Policy and the 
Privacy Policy.  This seems most unrealistic.   

(b) Contradictory or undisclosed terms 

Even if a consumer were able to take the time to read the most obvious terms and policies, they 
will be presented with various terms which seem contradictory, and be provided with a vague 
reference to ―additional terms and conditions‖ that may apply to their purchase, as may be 
determined by the relevant Promoter or the applicable venue.  The Promoter‘s and the venue‘s 
applicable terms and conditions may be referenced but are often not readily available (the 
consumer would need to make separate inquiries to ascertain these) and these may include 
additional unfair terms.  More unfair terms may also be printed on the back of their tickets once 
they receive them, which may be weeks after purchase.  As is discussed in the ―Big Day Out‖ 

case study in Section 3.3.2 below, this practice gives rise to serious consumer concerns and 
raises many questions regarding the legal enforceability of such terms. 

(c) Unilateral rights to vary 
Promoters often reserve the right to vary their terms and conditions for any event.  So, even if the 
buyer reads the terms and conditions provided at time of purchase, they can‘t be sure these won‘t 
change.  If they do change, ticket holders are told they have no redress – in most circumstances 
the Promoter states that their ticket can‘t be returned or exchanged or resold. 

(d)  No opportunity to negotiate 
If the consumer does track down and read all the terms and conditions and has concerns with 
them, they have no real opportunity to negotiate these with the Promoter.  For a popular event, 
there will be tens of thousands of fans clogging up phone lines willing to buy the tickets on any 
terms.  A fan who attends an outlet in person and stands amidst a mob of other fans who have 
queued overnight to buy tickets which are likely to sell out within minutes of release almost risks 
physical injury if they hold up the queue asking for details of these terms and conditions and 
trying to negotiate with the salesperson who has no authority to negotiate on these in any event. 

(e) Inequality of bargaining power 
All of the above circumstances give rise to a significant inequality of bargaining power between 
consumers and Promoters.  Ticket buyers in Australia have limited, if any, bargaining power 
when purchasing tickets in the primary market. 

(f)  Unfair contract terms 

Ticket purchasers in the primary market are routinely presented with a standard form contract (or 
a number of contract terms which together are intended to comprise the underlying contract), and 
the contract terms are offered on a take it or leave it basis with little opportunity for the consumer 
to adequately read let alone  negotiate the terms. This makes it even more important that the 
terms and conditions be fair and reasonable.  This is regularly not the case.   

For example, when purchasing a ticket through Ticketmaster at ticketmaster.com.au, a ticket 
purchaser is presented with a number of standard form contract terms and conditions (referred to 

http://www.ticketmaster.com.au/


collectively below as the ―Terms of Sale‖) including the website Terms of Use, Purchase Policy 
and Privacy Policy.56  Some of these terms are outlined below:   
 
The Purchase Policy provides that: 
 

―Event Providers reserve the right, without refund of any amount paid, to refuse 
admission to, or eject any person who… fails to comply with the Event Provider‘s rules.  
Breach of terms or rules will terminate your license to attend the event without refund.‖ 

 
The Event Provider‘s rules are nowhere on the site and a hyperlink to them is not even provided.  
eBay considers it unfair that the Promoter has a right to unilaterally terminate the contract 
without rights of refund for breach of rules which are not even brought to the consumer at the 
time of purchase. 
 
The Purchase Policy states that: 
 
  ―each ticket you purchase is a license to attend a particular event and is subject to 

additional terms set forth on that ticket.‖ 
 
However, in many cases, those additional terms are not made available until after the tickets are 
received by post or collected by buyers weeks or months after their initial purchase. 
 
Purchasers are required to agree to the following in respect of suspected violation of Terms of 
Use: 
 

―You understand and agree that in Ticketmaster‘s sole discretion, and without prior 
notice, Ticketmaster may …. Cancel your ticket order, or tickets acquired through your 
ticket order …. Ticketmaster is not required to provide any refund to you if it exercises 
any of its rights and remedies because you have violated these Terms or any of 
Ticketmaster‘s rights‖. 

 
The last reference to Ticketmaster‘s rights is most unclear in its meaning and is unfair as it 
allows Ticketmaster to unilaterally penalise a ticket purchaser by terminating the contract for 
alleged breach of rights that have not been properly brought to the attention of the ticket 
purchaser in the first place. 
 
This level of disclosure arguably fails to meet standards that have been required by the High 
Court of Australia:  
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―Where a ticket or other document is intended by the issuer to contain terms of the 
contract such as an exemption clause or a foreign jurisdiction clause or other special 
condition, the issuer cannot rely on those terms unless, at the time of contract, it did all 
that was reasonably necessary to bring the terms to the other party‘s attention:‖

57   
 
eBay submits that referring to but not attaching or disclosing additional terms is unlikely to be 
adequate disclosure, with the consequence that such additional terms are unlikely to form part of 
a binding contract at all, for the reasons discussed in Section 3.3.2(a) below. 
 
Ticketek‘s Terms of Sale (available on Ticketek.com.au) raise similar concerns in respect of 
their fairness.  For example, they include the following provisions: 
 

―The right is reserved to add, withdraw, reschedule or substitute artists and/ or vary 
advertised programs, prices, venues, seating arrangements and audience capacity‖ 
(Paragraph 2) 

These could be substantial changes – yet consumers have no rights if they occur.  It is not 
reasonable for Ticketek to have unilateral rights to vary the Terms of Sale and the characteristics 
of the goods or services to be provided pursuant to the ticket without the buyer receiving a right 
to terminate and procure refund. 
 

―The right of admission is reserved and is subject to the seller‘s and the venue‘s terms of 
admission, copies of which are available from Ticketek on request.‖(Paragraph 4) 
 

For reasons stated above, requesting and obtaining these is unlikely to be practical during the 
timeframes required.  They should be disclosed upfront and Ticketek should not have unilateral 
rights to avoid or limit performance of its obligations on the basis of terms which are not brought 
to the attention of consumers at the time of purchase. 

 

3.3.2 Misleading and deceptive conduct 
 
There are a number of aspects of current ticket distribution practices which can be misleading to 
consumers.  These include: 
 

 statements that are made to generate hype and demand for an event such as that a 
show will be held for ―one night only‖ when subsequent shows are able to be 
organised and released almost immediately following sell out of the initial show; 
misleading pricing with additional charges above the face value of the ticket not 
clearly disclosed and which don‘t reflect the true cost of the provision of the service.  
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These can amount to 25-30% of the ticket cost.  Promoters should be required to 
provide pricing information in a transparent manner which complies with component 
pricing provisions of the Trade Practices Act and enables consumers to readily 
identify the final price they will pay for their tickets before the transaction occurs.  In 
many instances, all applicable ―on costs‖ cannot be ascertained until a purchase is 
completed or almost completed.  For hospitality and corporate packages the pricing of 
applicable components is rarely disclosed and the true ticket price is often ―hidden‖; 
and 
 

 statements made by Promoters that ticket sales and transfers are in breach of contract 
terms and that tickets will be cancelled if sold or transferred.  In some instances such 
contract terms may be enforceable but in many instances they are not.   In many 
instances, the Promoters have no valid basis for claiming that they can and will 
identify and cancel transferred tickets.  In marking such statements, they can mislead 
consumers into believing that tickets purchased on the secondary market will be 
cancelled or worthless, when that is simply not the case.  This, in turn, leads to 
consumer detriment as the ticketholder can be left with a ticket which they can‘t 
return for a refund, but mistakenly believes they can‘t on sell or transfer. 

 
As eBay has discussed points 1 and 2 above elsewhere in this submission, the balance of this 
Section relates to the third point above. 
 
Case Study:  eBay International AG v Creative Festival Entertainment Pty Ltd. (―The Big Day 
Out Case‖) 
 
In 2006, eBay successfully challenged the enforceability of terms and conditions purportedly 
prohibiting resale of tickets and permitting a Promoter to cancel tickets in alleged breach of those 
resale terms.  eBay wishes to highlight two important points arising from this case which 
continue to cause issues for consumers.   
 
(a) A condition prohibiting resale printed on the back of a ticket was found to be unenforceable  
 
The Big Day out promoter, Creative Festival Entertainment (―Creative‖), appointed 
Ticketmaster as the ticketing agent for the event.  Tickets were available online and over the 
counter through various sales channels.  The terms and conditions applying to tickets purchased 
varied depending on how the tickets were purchased, e.g. online or at an outlet.   
 
Creative sought to rely on a condition appearing on its website (rather than Ticketmaster‘s 
website) which purportedly prohibited resale of tickets.  The condition was also referenced on 
the back of tickets.  The applicable condition (condition 6) stated:   

 
'Should this ticket be re-sold for profit it will be cancelled and the holder will be refused 
entry. This condition specifically prohibits ticket re-sale through online market or auction 
sites.'  
 



Ticketmaster‘s online terms and conditions of sale did not provide a link to Creative‘s terms (nor 
was there any such link at all on the Ticketmaster website), and online purchasers did not receive 
their tickets referencing this term until approximately six weeks after completing their purchase.   
 
As a result, some ticket purchasers were not informed of this very important condition prior to 
purchase, and accordingly the Federal Court found that the condition did not form part of the 
contract.  This meant that the purported condition prohibiting resale and providing for 
cancellation of resold tickets was not enforceable.    The Court further held that Creative had 
engaged in misleading and deceptive conduct in making representations that tickets sold in 
alleged breach of condition 6 would be cancelled. 
 

The Court found in favour of eBay‘s argument that terms and conditions upon which the ticket 
was sold to the purchaser were those repeated five times throughout the purchase process on the 
different webpages.  Importantly, these did not include condition 6 that purported to prohibit 
resale and provide for cancellation.  Condition 6 was of no contractual force or effect because it 
had been added without agreement after the contract was made.   

eBay highlights this point as the terms and conditions used by Promoters continue to refer to and 
seek to rely on terms which are not always made readily available to consumers at the time of 
purchase, and as such, are not incorporated as terms of the contract between the Promoter and 
initial ticket purchaser.  The terms and conditions referenced in Section 3.3.1 above provide 
examples of this.  This practice should be addressed as it can cause significant detriment to 
consumers.  This is consistent with the standard Rares J applied in the Big Day Out Case when 
he said: 
 

―Creative intends to sell over 220,000 tickets at $120 each, thereby generating revenue 
in the order of about $26 million. It is not unreasonable to expect it to get its contractual 
documents (including those online) right if it wants to rely on terms that have strict and 
perhaps drastic consequences for freedom of contract of purchasers from it .‖ 58  

 
(b) Creative misled ticket holders by representing that the condition had contractual force. 
 
By sending a ticket with a new condition which was not made available to consumers at the time 
they completed their purchase, and by representing that that condition was part of the contract 
under which the tickets were purchased and that the condition was effective as a condition of 
sale, the Court also found that a false representation had been made by Creative. 
 
Creative acknowledged that it could not trace every ticket nor could it determine whether a 
purchaser had complied with this condition.  Assertions made by Creative that tickets onsold in 
alleged breach of those terms would be cancelled were therefore found to be misleading and 
deceptive under sections 51A and 52 of the Trade Practices Act as Creative did not have 
reasonable grounds for asserting that it would and could detect and cancel tickets sold in alleged 
breach of the condition.  Per Rares J: 
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―The implication conveyed by new condition 6 is quite clear. It is that Creative has the 
means of detecting a sale, will discover it, and will cancel the relevant ticket.  Creative 
has conveyed, in substance, a representation that Creative is legally entitled to and will 
detect and cancel any ticket for any Big Day Out 2007 festival which is resold by anyone 
for profit. And the effect of that conduct is also to convey a representation that the holder 
of any ticket which is resold for profit will be refused entry to the Big Day Out 2007 
festival for which it was issued. 

 
―Creative accepted, by its ‗if we catch you‘ argument, that it could not detect all resales 
at a profit. Indeed, Ms McBeath‘s evidence was that Creative could not cancel tickets 
which had been sold on eBay unless it could identify the ticket number.  She said that was 
‗... because we can‘t trace every ticket‘. It follows that Creative did not have reasonable 
grounds, to make the representation that every ticket resold for profit would be 
cancelled.‖

59 
 
Although several years have transpired since the Big Day Out case, Promoters continue to make 
the same arguments advanced by Creative and continue to fail to get their contractual documents 
in order.  They continue to seek to enforce contract terms which are unfair and misleading and 
that are not properly disclosed to consumers; and they continue to assert that they have binding 
and enforceable contractual rights to cancel tickets in circumstances where this is open to 
challenge. 
 
Case Study:  Cricket Australia Ashes Series 2010 
 
eBay believes that Cricket Australia‘s sale of tickets for the 2010/11 Ashes Series is a further 
case in point. 
 
When completing an order for the Vodafone Ashes Test Match between Australia and England 
in Perth on Thursday 16 December 2010, on the Ticketmaster.com.au site, the following 
language appears in the Terms and Conditions on the billing page:  
 

―You must not (i) re-sell any tickets to the matches played at the Venue at a premium or 
….(iii) re-sell to any third party who will,, or is likely to, re-sekk any such tickets at a 
premium ….. without the prior written consent of Cricket Australia.  Note.  If the ticket is  
sold or used in contravention of this condition, the bearer of the ticket will be denied 
admission to the Venue … If you breach your contract with Cricket Australia, without 
limiting other remedies available to Cricket Australia, you will be denied admission to 
the relevant match.‖ 

60 
 

A similar notice also appears on the ticket search page on the Ticketmaster website.61  While the 
term has been disclosed to consumers prior to purchase, unless Cricket Australia has in place a 
means of detecting all resales of tickets in breach of these terms, and of cancelling all tickets sold 
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in breach of these terms, and determining who should be denied admission to a match for having 
breached these terms, then eBay contends that this statement is potentially in breach of Part V of 
the Trade Practices Act.  Similar statements were found to be misleading when made by Creative 
in respect of tickets to the Big Day Out 2007 festival in circumstances where Creative did not 
have a process in place for tracing every ticket. 
 
 
 
 

Recommendation: 
An outcome of the review should be for the Government to review the terms and conditions used 
by Promoters and require them to: 
 
(a) offer terms and conditions relating to the sale of tickets which are readily available for 

consumers to read, are easily understood, and which are not unfair;  
(b) commit to engage in selling practices which are not misleading or deceptive; and 
(c) administer and enforce fair and reasonable terms and conditions against all ticketholders.   
 
For those terms which prohibit resale and empower Promoters to cancel tickets, Promoters 
should first be required to demonstrate that such terms are fair, reasonable, in the public interest, 
and enforceable.  If enforceable, they should be enforced against all resellers or purchasers and 
not simply those who resell or purchase tickets on eBay.com.au. 
 



 
 

3.2.5 Failing to implement practices which enable tickets to be sold to genuine fans.   
 
Promoters either fail to limit effectively the number of tickets sold to any one person, or fail to 
direct the available tickets into the hands of genuine fans in an effective manner.  When this 
occurs, tickets inevitably find their way into the hands of ticket scalpers.   
 
When AC/DC concert tickets went on sale in 2009, there were no limits placed on the number of 
tickets an individual could purchase. Concert promoter Gary Van Egmond admitted:  
 

“Ticket selling is our bread and butter – you can’t expect us to limit ticket sales.”1 
 
However, Promoters can put in place systems for limiting ticket sales and still run successful 
sold out events.  It is wholly within the control of the major ticketing agencies, sporting codes 
and event promoters to cost-effectively identify and prioritise the allocation of tickets to their 
core support base and reduce the resale of tickets and profiteering to an insignificant level.  
Governments should ensure that the major sporting codes and event promoters implement 
simple, self-funded or cost-effective measures to prioritise ticket allocation to their core support 
base. 
 
It is unreasonable for those Promoters that do not exercise due care and attention in order to give 
priority access to their fans to ask the Government to spend taxpayers‟ money to clean up a mess 
they have needlessly created. 
 
The General Manager of Moshtix, Adam McArthur, supports this view, saying:  
 

“There are many companies in the industry who, like us at moshtix, have implemented 
appropriate processes to minimise ticket scalping …. I do believe though that other major 
players in the industry, who haven’t yet taken enough responsibility to reduce this 
activity, need to do more.”2 

 
Major sporting bodies in Australia provide some examples of effective and ineffective practices 
which either limit the number of tickets which any one person can buy or ensure that tickets find 
their way into the hands of genuine fans in the first instance 
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Case Study: Football Federation of Australia 
 
The Football Federation of Australia‟s (FFA‟s) approach to selling tickets to its core fan base is 
an excellent example of how to structure primary ticket distribution to reduce „scalping‟. 
 
In 2005, the FFA recognised that demand for tickets for the Australia v Uruguay World Cup 
Qualifier would far exceed supply. The FFA created an exclusive Football Family to allow 
soccer fans to pre-register to purchase up to six tickets for the Australia v Uruguay game.  To 
join the Football Family, people either had to pay to attend a relatively unattractive game 
between Australia and the Solomon Islands, and/or subscribe to become members of one of the 
A-League clubs. 
 
Members of the Football Family had exclusive access to tickets for the game from the period 25 
July – 9 September 2005.  The FFA confirmed that at least 30,000 tickets were purchased by 
Football Family members.  During this period, and up to October 19 2005, when a further 20,000 
tickets went on sale to the general public, there was only one listing and zero actual resales of 
Football Family tickets on eBay.com.au. 
 
Following the 19 October 2005 general release through to the day of the game, 722 tickets were 
resold on eBay.com.au.  The game was a complete sell out and attended by more than 82,000 
people.  As such, the total number of tickets sold on eBay.com.au for the Australia v Uruguay 
game represented less than 0.9% of the total number of tickets sold.   
 
Demand for tickets to the World Cup qualifier was among the most intense in Australian 
sporting history.  Organisers estimated that 12,000 soccer fans congregated outside Telstra 
Stadium to watch the game, and estimated that another 8,000 people gathered in Federation 
Square in Melbourne. 
 
It is also worth noting that the typical price for a resale of a World Cup Qualifier ticket on 
eBay.com.au was $163, and eBay‟s records show that many of the tickets resold on eBay.com.au 
were Category A, which carried a face value of $195 each.  The highest price of a ticket sold that 
eBay was able to track was $395 for a Category A ticket.  The relatively low pricing of many of 
the World Cup qualifier tickets resold on eBay.com.au suggests that a significant portion of the 
sales on eBay.com.au were by soccer fans rather than professional „scalpers‟. 
 
Furthermore, there was a total lack of controversy around ticketing for the soccer World Cup 
qualifier, which is in stark contrast to the level of public and media concern about ticketing to 
other major events, such as the Big Day Out and the Ashes Series. 
  



Case Study: Cricket Australia 
 
We choose ticketing to the Ashes Series as an example not because we wish to be critical of 
Cricket Australia but because contrasting its approach with that taken by the FFA shows that the 
solution is for the Promoters – perhaps via government encouragement or legislation –to tackle 
the problem at the source and direct tickets to genuine fans. 
 
In advance of the 2006/07 Ashes Series, Cricket Australia announced the formation of the 
Australian Cricket Family, and said that members of this „family‟ would have priority access to 
tickets.  However, no meaningful measures were in place to ensure people who signed up were 
actually genuine Australian cricket fans.  The only pre-conditions for membership appear to have 
been the supply of an email address and an Australian residential address.  Applicants were also 
asked to name their favourite Australian player.   No discernable attempts were made by Cricket 
Australia to restrict „family‟ members to those who attended their domestic matches or to reward 
grassroots cricket club members. 
 
When Cricket Australia released tickets for sale to the „family‟, such was the demand from the 
large number of people on the database that their system crashed.  Media reports cited angry 
Australian cricket fans who complained that their expectation that becoming a member of the 
„family‟ would increase their chances of getting tickets had not been fulfilled.   
 
In 2009, in advance of the 2010/2011 Ashes Series, Cricket Australia launched its new cricket 
family.  Again, no measures were taken to restrict membership to genuine Australian cricket 
fans.  On 16 June 2009, Cricket Australia said this of the Australian Cricket Family (ACF): 
 

“By joining the ACF and showing you are a loyal supporter, not only will you be 
provided with an exclusive priority access ticket offer for the 2009-10 international 
series, but you will give yourself one of the best chances to secure tickets to the 2010-11 3 
Mobile Ashes Series on home soil.” 

 
However, once again, Cricket Australia did not put in place any meaningful measures to ensure 
that membership of the „family‟ was restricted to those who could show they were a „loyal 
supporter‟.  For example, there was no requirement to show that they had paid money to watch 
domestic cricket, proof of membership of a junior cricket club or any other such measure that 
would preference them over so-called „scalpers‟. 
 
Instead, Cricket Australia said this of the ACF: 
 

“Joining the ACF is free and easy!  Follow the links on cricket.com.au and register your 
name and email address to take advantage of the exclusive priority access ticket offer and 
to enjoy a range of exclusive member benefits and special offers.” 

 
Media reports quote Cricket Australia as saying it had improved measures to avoid a computer 
system failure and unspecified measures to deter „scalpers‟.  They also reported that the Ashes 
games held in Victoria would each be a Declared Event and that tickets onsold would be 



cancelled.3  However a declaration was not obtained and the enforceability of contractual 
provisions prohibiting resale is questionable for the reasons discussed in Section 3.3.2 of this 
Submission. 
 
Given the „free and easy‟ access to the „family‟, it is difficult to see how Cricket Australia has 
deterred either „scalpers‟, English cricket fans, or casual sports fans from accessing its „family‟.  
Arguably, it has merely engendered fear in, and may have inadvertently mislead, the general 
public by making them think that they are legislatively and contractually prohibited from 
reselling tickets. 
 
A likely unintended consequence of this public warning is that „scalpers‟ who have secured their 
tickets through the „family‟ may, for fear of being detected online, revert to selling tickets 
through offline channels.  This practice increases the risk of fraudulent activity going undetected 
by the police and increases risks to consumers. 
 
Had Cricket Australia obtained Ministerial approval to make the Victorian games for the Ashes 
Series “Declared Events”, the Victorian Government and the general public would have had 
better visibility of the allocation of tickets available to the general public.  As the ticketing 
distribution scheme is not transparent to consumers or the media, it reduces the likelihood of an 
examination of primary distribution methods of Cricket Australia and pressure being brought 
upon it to take meaningful steps to devise a „family‟ that genuinely preferences its loyal fans. 
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3.2.6 Poor timing of ticket sales 
 
Tickets typically go on sale many months prior to an event.  Inevitably, the plans of some ticket 
holders will change over such a long period and they may be unable to attend an event.  The 
number of affected ticket holders who may need to offload tickets, and the level of ‟scalping‟ 
that arises, will be increased if Promoters fail to time ticket sales appropriately. 
 
The NRL Grand Finals series of 2005 is an example of how prematurely dumping large numbers 
of tickets on the market to reduce the Promoter‟s risk can adversely impact consumers, and of 
how Promoters can do so much more to address the „scalping‟ issue by adjusting their ticket 
distribution practices. 
 
Case Study: 2005 NRL Grand Final 
 
Tickets for the 2005 NRL Grand Final went on sale on to the general public on 22 July for a 
Grand Final that was due to take place on 2 October.  Significantly, at this stage, there were no 
restrictions on the number of tickets that could be bought by an individual.  eBay believes that 
approximately 50 per cent of tickets for the NRL Grand Final were allocated to the general 
public. 
 
At the time tickets went on sale, the final eight clubs who would contest the play-offs had yet to 
be determined, and the fans of at least 10 clubs still harboured hopes that their club would make 
the Grand Final.   
 
This distribution method greatly facilitated „professional scalping‟ and further reduced the 
opportunity for individuals to obtain tickets closer to the event because: 
 
(a) The NRL placed no limits on the numbers of tickets sold to each individual, which 

encouraged the emergence of a large number of unwanted tickets in the secondary market as 
more teams were progressively eliminated and created the opportunity for „scalpers‟ to buy 
larger quantities of tickets; 
 

(b) the uncertainty over the finalists, allied to the fact that the tickets issued were non-refundable 
(a standard practice that protects the interests of the Promoter to the detriment of the 
consumer), dissuaded many genuine fans from purchasing tickets at such an early stage. 

 
The ticketing problem was further exacerbated by venue selection, possibly as a result of the 
NRL‟s contractual arrangements with venue suppliers. The Finals Series game between the St 
George Illawarra Dragons and West Tigers, for example, was scheduled to be played at Aussie 
Stadium (with a capacity of approximately 40,000) rather than at Telstra Stadium (with a 
capacity of approximately 83,000).  Despite huge demand to switch the game to Telstra Stadium, 
the NRL did not switch to the larger venue and this in itself created an unnecessary restricted 
supply and therefore „scalping‟ issue for this Final Series game. 
 
It is also reasonable to assume that rugby league fans who had purchased tickets to the Grand 
Final in July and August may have lost interest in attending the game after their teams had been 



eliminated or other circumstances (unknown to them at the time of purchasing tickets) precluded 
them from attending.  
 
Having created a system that resulted in many league fans no longer wanting to attend the Grand 
Final, the NRL had no mechanism to direct these tickets to season ticket holders of either of the 
finalists‟ clubs. 
 
By the time the finalists were known, genuine supporters of both West Tigers and the North 
Queensland Cowboys had no priority access to tickets and were left to fend for themselves. 
 
The choice of distribution of the final batch of Rugby League Grand Final tickets in the final 
week is in marked contrast to the method undertaken by The Australian Football League (AFL) 
for the Grand Final between the Sydney Swans and The West Coast Eagles.  The AFL had no 
difficulty putting in place a system that directed all remaining tickets (albeit a relatively small 
number) into the hands of members of both the Swans and the Eagles within precisely the same 
timeframe that the NRL faced i.e. seven days. 
 
These comparisons highlight that much more can be done by Promoters to alleviate ticketing 
distribution issues before Government intervention can be justified. 
 
It appears that some of the sports codes are moving – albeit at vastly different speeds – towards 
some form of system that rewards regular attendees of those games that typically do not sell out. 
However, there is considerable scope both to effectively pre-register interested parties (in the 
case of the Cricket Australian and the NRL), and to allow more fans of those clubs who actually 
reach a Grand Final to access tickets (in the case of the NRL). 
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